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Abstract  o£  Dissertation  Presented  to  the  Graduate  School 
of  the  University  of  Florida  in  Partial  Fulfillment  of  the 
Requirements  for  the  degree  of  Doctor  of  Philosophy 

STATE  AID  TO  DENOMINATIONAL  HIGHER  EDUCATION, 
A  FIRST  AMENDMENT  PROBLEM 

By 

Julie  Underwood  O'Hara 
April  1984 

Chairman:  Dr.   S.   Kern  Alexander,  Jr. 

Major  Department:  Educational  Administration  §  Supervision 

The  study  was  intended  to  address  the  question  of 
state  aid  to  private  denominational  higher  education  and  its 
constitutionality  under  the  First  Amendment  of  the  U.S. 
Constitution. 

A  typology  for  a  constitutional  program  of  aid  was 
devised.     It  was  determined  that  in  order  to  be  constitu- 
tional a  program  of  aid  to  denominational  higher  education 
must  be  a  student -oriented  one  which  can  be  analogized  to 
general  aid.     If  the  funds  are  to  go  directly  to  a  denomi- 
national institution  the  program  must  provide  assurance  that 
the  money  does  not  go  to  an  institution  which  is  too 
pervasively  sectarian  to  enable  division  of  its  secular  and 
sectarian  functions,  and  that  the  funds  are  spent  only  for 
secular  purposes  in  the  institution. 
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In  spite  o£  these  rather  stringent  requirements,  it 
was  found  that  over  $200,000,000  was  spent  by  the  states  on 
denominational  higher  education  in  1982.     The  states  which 
spent  the  most  and  the  least  per  denominational  student  in 
1982  were  studied  in  detail.     For  the  low-spending  states  it 
was  found  that  each  had  strict  state  constitutional  provisions 
which  precluded  aid  to  denominational  institutions.  The 
programs  in  three  high- spending  states  did  not  include  the 
restrictions  which  were  determined  to  be  necessary  to  pass 
a  constitutional  challenge. 

From  this  study  one  can  conclude  that  a  great  deal 
of  money  is  spent  by  the  states  on  denominational  higher 
education.     Some  states  restrict  their  spending  to  a  greater 
extent  than  others  due  to  the  provisions  of  their  state 
constitutions.     Other  states  spend  a  considerable  amount  of 
money  within  the  boundaries  set  by  the  First  Amendment  of 
the  U.S.  Constitution.     Finally,   it  appears  that  some  states 
exceed  those  boundaries. 
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CHAPTER  I 
INTRODUCTION  TO  THE  STUDY 


Introduction 

The  issue  of  governmental  support  of  private 
education  is  currently  one  of  the  most  pressing  issues  in 
the  area  of  educational  law  and  finance.     The  debate  is 
likely  to  continue  in  the  future.     In  fact,  discussions 
on  this  issue  are  likely  to  increase  in  intensity  as 
education  moves  further  into  a  period  of  unsteady  or 
declining  resources. 

There  are  various  arguments  for  continued  or 
increased  governmental  support  to  private  institutions. 
The  two  major  arguments  involve   (1)   economics  and 
(2)   increased  diversity.     The  economic  arguments  are  both 
long-term  and  short-term.     The  long-term  argument  is  that 
since  a  public  good  is  derived  from  the  private  educa- 
tional system  the  public  should  share  the  burden.  The 
short-term  argument  is  that  in  reality  it  would  be  more 

^See  Edward  M.   Gaffney,  Jr.,  Private  Schools  and 
the  Public  Good  (Notre  Dame,   Ind,:  University  of  Notre 
Dame  Press ,   1981) . 
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economical  for  the  government  to  subsidize  private  educa- 
tion at  a  nominal  level  than  for  it  to  educate  those 
students  in  public  institutions.     In  1977  state  support  to 
public  and  private  higher  education  institutions  was  $566 
million.     The  Education  Commission  of  the  States  estimated 

that  the  same  level  of  education  would  cost  the  states  $4.5 

2 

billion  if  all  the  institutions  were  public. 

The  other  line  of  argument  for  public  support  of 

private  institutions  is  generally  centered  around  the 

purposes  private  institutions  serve  in  the  overall  American 

system  of  higher  education.     As  stated  by  the  Education 

Commission  of  the  States: 

The  overriding   [state]  objective   [in  educa- 
tion]  is  to  provide  students  with  a  diversity  of 
educational  opportunity  of  high  quality  in  the 
most  efficient  manner,  and  the  independent  sector 
makes  available  to  the  state  significant  resources 
to  achieve  this.    .    ,    .  They  broaden  access  by 
providing  an  element  of  choice,  malting  available 
to  each  student  a  range  of  different  educational 
opportunities  within  the  scope  of  his  or  her 
talents  and  aspirations.     In  addition,  independent 
institutions  contribute  to  the  quality  of  post- 
secondary  education  in  the  state,    ,    ,    ,  At  the 
same  time,  independent  institutions  are  governed 
differently  from  public  institutions,   insuring  an 
alternative  to  state  monopoly.-^ 

This  "choice"  argument  has  been  further  popularized  by  the 

economist  Milton  Friedman  and  by  works  of  Daniel  P.  Moynihan, 


Education  Commission  of  the  States,  Final  Report 
and  Recommendations:  Task  Force  in  State  Policy  and 
Independent  Higher  Education   (Denver,  Col ,  :  Education 
Commission  of  the  States,   r9'7  7)  ,  p,  5, 

^Id, 


See  also  D,  W,  Breneman  and  C.  E.   Finn,  Jr., 
Public  Policy  and  Private  Higher  Education  (Washington, 
D.C:  The  Brookings  Institution,  1978), 


However,  many  of  the  nonpublic  higher  education 
institutions  in  the  United  States  have  denominational 
affiliations.     Whenever  funds  are  diverted  from  govern- 
mental treasuries  to  church-related  institutions , 
constitutional  requirements  about  the  establishment  of 
religion  must  be  addressed.     The  First  Amendment  of  the 
United  States  Constitution  forbids  the  enactment  of  any 
law  "respecting  the  establishment  of  religion."  This 
restriction  places  limits  on  governmental  aid  to  denomi- 
national institutions. 

Since  1970  the  principles  involved  in  these 
restrictions,  as  they  apply  to  the  funding  of  higher 
education,  have  been  discussed  by  the  courts  in  a  number 
of  cases.     These  cases  have  given  some  general  guidelines 
to  governments  in  making  decisions  about  aid  to  private 
institutions.     The  earliest  and  possibly  most  significant 
of  the  court  cases  having  an  effect  on  the  funding  patterns 
is  Tilton  v.  Richardson.^     There  the  United  States  Supreme 
Court  drew  a  distinction  between  "higher  education"  and 
"lower  education"  for  the  purposes  of  the  constitutionality 
of  public  funding  of  private  denominational  institutions. 
Tilton  did  not  set  forth  specific  guidelines  for  consti- 
tutional forms  of  state  aid.     Instead  the  Court  stated: 
"Each  form  of  aid  must  be  separately  scrutinized,  and  each 

^  403  U.S.   672   C1971) . 


church-related  college  must  be  examined  individually  to 

determine  its  constitutional  eligibility."^ 

This  case  apparently  opened  the  gates  of  the  wall 

of  separation  between  church  and  state  to  allow  some 

direct  and  indirect  funding  of  private  higher  education 

institutions.     In  1971  alone,  thirteen  states  enacted  new 

7 

provisions  for  aid.       Since  that  time,  the  state  and 
federal  governments  have  continued  to  develop  programs  of 
support  for  private  institutions. 

The  Problem 

The  problem  to  be  studied  is  the  constitutionality 
of  state  aid  to  private  denominational  higher  education 
under  the  First  Amendment  of  the  United  States  Constitu- 
tion.    A  typology  for  constitutional  programs  of  aid  was 
devised.     The  growth  of  programs  in  aid  (in  terms  of  funds 
distributed)  was  observed  from  1971  to  1982.  Additionally, 
selected  current  state  programs  were  scrutinized  for 
constitutional  compliance  using  the  typology  devised. 

The  subproblems  addressed  in  this  study  were 

1)  to  review  pre-Constitutional  relationships 
between  denominational  higher  education 
and  government; 

2)  to  determine  what  the  current  constitutional 
limitations  on  state  aid  to  denominational 
higher  education  are; 


^Id.  at  672. 

7 

J.  A.   Crowe,  "Thirteen  More  States  to  Help  Private 
Colleges,"  The  Chronicle  of  Higher  Education,  October  18, 
1971,  p.   1.  '  
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3)  to  determine  which  state  programs  currently  in 
effect  provide  aid  to  denominational  higher 
education ; 

4)  to  determine  the  cost  of  these  programs; 

5)  to  determine  if  the  programs  in  selected  states 
are  within  the  restrictions  set  forth  by  the 
courts  on  public  support  of  denominational 
higher  education. 


Justification  for  the  Study 

The  issue  of  governmental  support  of  private 
higher  education  institutions  is  currently  one  of  the  most 
pressing  issues  in  the  areas  of  higher  education  law  and 
higher  education  finance.     It  is  likely  to  continue  to  be 
so  in  the  future.     In  fact,  discussions  on  this  issue  are 
likely  to  increase  in  intensity  as  higher  education  moves 
further  into  a  period  of  unsteady  or  declining  resources. 

Although  descriptive  surveys  of  programs  have 
been  made,     there  is  no  research  available  which  reports 
the  extent  of  the  state  programs  of  support  to  denomina- 
tional higher  education  across  the  nation.     The  courts 
have  enunciated  new  principles  in  this  area  during  the 
past  decade.     Whether  the  states  have  been  responsive  in 
writing  their  programs,   i.e.,  have  they  stayed  within 
the  constitutional  restrictions,   is  an  important  legal 
and  financial  question.     Has  the  Supreme  Court  actually 
opened  a  gate  in  the  wall  of  separation  between  church 

g 

E.C.S.  Education  Commission  of  the  States,  Educa- 
tion  in  the  States,  Annual  Survey  (Denver,  Col.:  Education 
Commission  ot  the  States,  published  annually  1974-1982). 
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and  state  at  higher  education  institutions?  I£  so,  how 
wide  a  gate  is  it?  Are  states  staying  within  that  gate 
or  are  they  going  beyond  it? 

Study  Design 

The  author  gathered  information  on  the  relationship 
between  denominational  higher  education  and  government 
through  authoritative  books  and  historical  writings.  Next 
the  author  collected  court  cases  on  the  relationship 
between  denominational  education  and  government.     From  these 
cases  the  current  constitutional  limitations  on  state  aid 
to  denominational  higher  educations  were  devised.     A  typology 
for  constitutional  programs  of  state  aid  to  students  and 
institutions  was  developed. 

The  author  gathered  data  from  each  of  the  fifty 
states  on  the  nature  and  extent  of  state  aid  to  denominational 
higher  education  from  1971  to  1982.     These  years  were  chosen 
because  they  reflect  the  time  when  the  significant  litigation 
on  this  topic  had  taken  place,  as  reviewed  in  chapter  2. 
The  data  were  gathered  through  mail  and  telephone  requests. 
They  were  compiled  for  each  state  dividing  the  programs  into 
three  categories:    [1)  grants  to  students,    (2)   loans  to 
students,  and  (3)  direct  institutional  aid.     A  chart  of  the 
dollars  spent  in  aid  to  denominational  higher  education  was 
made  for  each  state,  by  program  and  year.     Finally,  the  number 
of  dollars  for  each  denominational  student  enrolled  in  each 
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state  was  calculated  to  give  some  basis  of  comparison 
across  states. 

Finally,  ten  states  were  chosen  for  further  analysis. 
Five  states  providing  no  aid  were  analyzed  to  determine  why, 
when  within  federal  constitutional  restrictions  programs 
are  possible,  no  aid  is  provided.     The  five  states  with  the 
highest  amount  of  aid  per  student  in  1982  were  analyzed  to 
determine  if  the  programs  are  within  constitutional  restric- 
tions.    To  do  this  the  typology  developed  was  applied  to 
each  of  the  programs  in  the  states. 

Sources  of  Data 

The  data  used  can  be  broken  down  into  three  types: 
historical,   legal,  and  budgetary.     Sources  of  historical 
data  include  authoritative  books  and  historical  writings. 
Sources  of  legal  data  include  the  primary  sources  of  the 
United  States  Constitution,  state  constitutions,  federal 
and  state  statutes,  judicial  opinions  of  record  as  well 
as  the  secondary  sources  of  treatises  and  journal  articles. 
Standard  legel  research  techniques  were  employed.  The 
budgetary  data  were  obtained  directly  through  correspondence 
with  state  agencies.     National  data  were  obtained  from 
government  documents  produced  by  the  National  Center  for 
Educational  Statistics. 
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Collection  of  Data 


The  author  first  compiled  a  list  of  programs  of 
aid  to  private  higher  education  for  each  state  for  the 
time  period  in  question.     Four  major  sources  were  used: 

1)  Education  Commission  of  the  States,  Higher 
Education  in  the  States,  Annual  Survey 
(Denver ,  Col . :   Education  Commission  of  the 
States,  published  annually  1974-1982). 
E.C.S.  has  published  an  annual  tabular 
survey  of  programs  in  operation  or  approved 
for  state  support  of  private  higher  educa- 
tion in  the  50  states  for  this  period  of 
years . 

2)  M.  M.  Chambers,  Appropriations:  State  Tax 
Funds  for  Operating  Expenses  of  High'er' 
Education  (Washington ,  D  .  C . :  National 
Association  of  State  Universities  and  Land- 
Grant  Colleges,  published  annually  1972- 
1983)  . 

3)  Joseph  D.   Boyd,  National  Association  of  State 
Scholarship  §  Grant  Programs,  Annual  Survey 
(Deerfield,   111.:   National  Association  of 
State  Scholarship  §  Grant  Programs,  published 
annually  1969-1983).     This  is  a  summary  of 
the  SSIG  programs  in  place. 

4)  State  statutes. 

A  letter  of  request  was  mailed  to  an  official  of 
each  state  explaining  the  research,  asking  for  data  on  each 
of  the  programs  identified  in  their  state  over  the  inquiry 
years,  and  requesting  information  on  any  program  which  may 
have  been  overlooked.     The  first  letter  was  followed  by  a 
second  if  no  reply  was  received.     In  some  instances  telephone 
inquiries  were  necessary  before  complete  data  from  the  state 


were  received. 
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Only  those  programs  which  required  an  actual  outlay 
of  funding  for  the  state  were  included.     Thus,  the  benefits 
an  institution  may  receive  from  tax  advantages,   issuance  of 
revenue  bonds,  or  participation  in  group  purchasing  were 
not  included  in  the  direct  institutional  aid  category. 
Those  programs  which  grant  student  loans  through  the 
issuance  of  bonds,  or  through  a  separate  private  corporation, 
or  where  the  state  is  only  the  guarantor  were  not  included 
in  the  student  loan  category.     These  programs  were  excluded 
not  due  to  a  belief  that  the  programs  fail  to  confer  a 
benefit  but  from  the  uncertainty  of  the  actual  cost  to  the 
state . 

Denominational  institutions  were  first  identified 
by  "source  of  control  or  affiliation"  listed  in  the 

9 

Education  Directory,  Colleges  §  Universities,  1981-82. 

This  classification  is  based  on  self -reporting  made  by  the 

institution  in  response  to  a  questionnaire.^^     The  accuracy 

of  these  data  appeared  questionable.     As  an  example, 

according  to  this  directory,  the  following  institutions 

1 1 

are  not  "affiliated  with  any  religious  group": 

Talledega  (Alabama) 
Sheldon  Jackson  (Alaska) 
John  Brown  (Arkansas) 
Pepperdine  (California) 

q 

National  Center  for  Educational  Statistics, 
Education  Directory,  Colleges  q  Universities,  1981-82 
(Washington,  D.C.:   Government  Printing  Office,  1982). 

■^^For  a  copy  of  the  governance  inquiry,  see  id., 
pp.  521-28. 

^■^Id.  ,  p.  524. 
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Florida  Memorial  (Florida) 
Chaminade  (Hawaii) 
Principia  (Illinois) 
Coe  (Iowa) 

Benedictine  (Kansas) 

Berea  (Kentucky) 

Brandeis  (Massachusetts) 

University  of  Detroit  (Michigan) 

Carleton  (Minnesota) 

Drury  (Missouri) 

Creighton  (Nebraska) 

Centenary  (New  Jersey) 

College  o£  Santa  Fe   (New  Mexico) 

Fordham  (New  York) 

College  o£  Wooster  (Ohio) 

Oral  Roberts  (Oklahoma) 

University  of  Portland  (Oregon) 

King's  (Pennsylvania) 

Benedict  (South  Carolina) 

Fisk  (Tennessee) 

Abilene  Christian  (Texas) 

Westminster  (Utah) 

College  of  St.  Joseph  (Vermont) 

Lynchburg  (Virginia) 

Alverno  (Wisconsin) 

To  validate  the  classification  of  denominational 

and  nondenominational  Barron's  Profiles  of  American 

12 

Colleges,   13th  ed.       was  used.     This  directory's  classifica- 
tion of  denominational  or  nondenominational  may  be  more  valid 
because  it  does  not  totally  rely  on  self -reporting  and  because 
the  audience  and  purpose  differ.     Barron ' s  offers  a  profile  of 
colleges  primarily  to  students.     Although  factually 
presented,   it  is  similar  to  an  advertisement  to  students. 
The  NCES  directory,  however,  offers  a  profile  of  the  college 
primarily  to  governmental  offices  and  other  users.  Thus, 
the  control  classification  reported  by  the  institution  may 
differ.     It  may  be  to  an  institution's  advantage  to  be 


Barron's  Educational  Series,  College  Division, 
Barron's  Profiles  of  American  Colleges,   15th  ed.  (Woodbury, 
New  York:  Barron's  Educational  Series,  Inc.,   1982)  . 
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nondenominational  for  purposes  of  governmental  records  and 
religiously  affiliated  for  purposes  of  student  recruitment. 
In  use,  the  control  classification  for  institutions  did  vary. 
All  of  the  institutions  previously  listed  (as  well  as  many 
others)  were  rep.orted  in  Barron '  s  as  having  a  religious 
orientation. 

Barron ' s ,  however,   is  not  a  complete  listing  of 
higher  education  institutions.     To  validate  institutions 
not  found  in  Barron ' s ,  the  accreditation  reported  by  NCES 
was  used.     If  an  institution  was  accredited  by  The  American 
Association  of  Bible  Colleges,  The  Association  of  Advanced 
Rabbinical  and  Talmudic  Schools,  or  The  Association  of 
Theological  Schools  in  the  United  States  and  Canada  it  was 
considered  to  have  religious  affiliations.     Barron ' s  and  the 
accreditation  status  were  used  together  to  provide  a  second 
identification  of  denominational  institutions. 

From  twenty-five  states  annual  breakouts  by 
institution  for  each  program  were  received.     The  institutions 
were  identified  using  the  NCES  classification.     Tallies  of 
the  sum  spent  annually  for  denominational  higher  education 
for  each  program  were  compiled.     The  programs  were  placed 
into  one  of  three  categories:    (1)  grants  to  students, 
(2)   loans  to  students,  or  (3)   direct  institutional  aid.  The 
annual  sum  spent  in  each  category  was  compiled  and  graphed 
for  each  state. 

In  seventeen  states  only  a  total  annual  sum  spent 
for  private  higher  education  for  one  or  more  programs  was 
received.     In  these  instances  the  breakout  for  denominational 


12  ,1 
and  nondenominational  spending  was  estimated  using  the 
percentage  of  enrollment  in  eligible  denominational  and 
nondenominational  institutions  as  reported  in  NCES.     As  in 
the  other  states,  the  programs  were  placed  into  one  of  three 
categories:    (1)  grants  to  students,   (2)   loans  to  students, 
or  (3)  direct  institutional  aid.     The  annual  sum  spent  in  ' 
each  category  was  compiled  and  graphed  for  each  state. 

The  spending  data  for  1982  were  compiled  a  second 
time.     The  data  for  spending  to  all  private  higher  education 
were  compiled  for  each  category.     The  data  for  spending  to 
denominational  higher  education  were  then  compiled  using 
the  identification  of  denominational  institutions  found  in 
Barron ' s  and  the  accreditation  status. 

Each  of  these  spending  f igures - -total  private, 
NCES  denominational,  Barron ' s  denominat ional - -was  then 
converted  to  a  spending  per  denominational  student.  The 
spending  amount  was  divided  by  the  corresponding  in-state 
enrollment  figure.     The  states  were  then  ranked  according 
to  each  of  these  three  figures. 

Limitations 

1)  An  analysis  of  the  policy  arguments  for  and 
against  aid  to  private  institutions  was  not 
made.     The  focus  of  this  study  is  instead  on 
the  extent  and  constitutionality  of  aid  to  ' 
education.  ; 

  I 

■'"^A  detailed  description  of  this  procedure  for  each 
state  is  contained  in  the  notes  to  table  3.1. 

'I 
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2)  The  analysis  of  litigation  and  legislation 
is  by  its  very  nature  dated.  "  Given  the 
need  to  establish  a  concrete  time  frame, 
the  status  of  the  information  is  given  as 
of  December  31,  1982. 

3)  While  government  aid  comes  in  various  forms, 
the  nature  of  this  research  requires  the 
limiting  of  aid  to  those  activities  which 
actually  involve  an  expenditure  of  funds. 

Delimitations 

There  is  an  incredible  problem  with  data  when 
researching  in  the  field  of  higher  education.     There  is  no 
single  source  of  timely  and  accurate  data  which  can  be 
compared  across  states  or  even  across  institutions  within 
the  same  state. 

The  most  important  problem  in  this  work  is  the 
classification  as  denominational  or  nondenominational 
private  institutions.     The  first  source  of  classification 
was  NCES's  Education  Directory.     As  stated  previously, 
this  source  of  information  proved  to  be  inadequate  by 
itself.     Barron's  Profiles  of  Colleges  and  Universities, 
13th  ed.   and  individual  institutional  accreditation  were 
used  subsequently  as  a  check  on  the  self -reporting  of 
classification  listed  in  NCES's  Education  Directory.  To 
alleviate  this  problem,  the  1982  data  have  been  reported 
to  reflect  both  of  these  classifications.     Since  neither 
is  a  definitive  statement  on  control,  the  data  for  1982 
state  aid  to  all  private  institutions  are  also  reported. 
These  three  figures  should  be  considered  the  range  of  1982 
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state  aid  to  denominational  higher  education.  The  total 
private  figure  being  the  upper  estimate  of  possible  aid, 
NCES  the  lowest,  and  Barron ' s  a  mid-range  estimate. 

Definition  of  Terms 

Denominational  institution.     This  term  is  used  to 
describe  an  institution  affiliated  with  a  religious  organiza- 
tion, used  interchangeably  with  sectarian  institution.  An 
operational  definition  of  this  term  was  used  in  working  with 
the  data.     As  noted  previously,   institutions  were  considered 
denominational  in  the  longitudinal  portion  of  the  study  if 
they  were  so  denoted  in  NCES's  Education  Directory.     In  the 
1982  data  presentation,   institutions  were  also  considered 
denominational  if  they  were  so  denoted  in  Barron's  Profiles 
of  Colleges  and  Universities  or  had  accreditation  from  a 
religious  or  theological  group. 

Establishment  clause.     This  term  is  used  to  describe 
a  provision  in  a  constitution,  either  state  or  federal,  which 
prohibits  the  enactment  of  laws  "respecting  an  establishment 
of  religion." 

Forms  of  state  support.     This  term  is  used  to  describe 
direct  and  indirect  allocations  of  funds  to  institutions  and 
students.     Only  those  forms  of  support  which  require  an 
expenditure  of  funds  from  state  treasuries  have  been 
considered.     Thus,   tax  benefits  or  exemptions  are  not  included. 
Neither  are  such  programs  as  South  Carolina's  allowing  private 
institutions  to  purchase  good  from  the  state  purchasing 
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office.     There  is  certainly  a  benefit  derived  from  these 
programs;  however,  the  difficulty  of  the  quantification  of 
the  amount  of  funds  lost  to  the  states  makes  the  inclusion 
of  these  programs  impractical. 

Higher  educational  institution.     This  term  is  used 
to  describe  an  educational  institution  operated  at  the  post- 
secondary  level  which  awards  a  degree  or  a  general  program 
in  which  credits  can  be  transferred  to  a  degree-granting 
institution.     Major  categories  are  universities,  colleges, 
and  junior  or  community  colleges.     Used  interchangeably  with 
postsecondary  institution. 

Private  higher  educational  institution.     This  term  is 
used  to  describe  a  higher  educational  institution  as 
previously  defined  which  is  not  operated  by  a  state,  sub- 
division of  a  state,  or  governmental  agency;   includes  both 
nonprofit  and  proprietary  institutions. 

Precise  legal  definitions  of  public  and  private 
are  not  available.     Generally,  the  factors  which  are 
relevant  in  drawing  the  distinction  are  origin  and  control. 
If  an  institution  is  privately  funded  and  is  privately 
controlled,  the  courts  will  consider  it  private,  even 
though  it  may  receive  considerable  public  funds. 

Organization 

The  study  is  broken  down  into  the  following 
sections : 


16 

1.  The  pre-constitutional  relationship  between 
denominational  higher  education  and  government  is  reviewed. 
The  concept  of  separation  of  church  and  state  as  set  forth 
in  the  First  Amendment  is  reviewed.     The  concept  is  devel- 
oped as  it  applies  to  the  financing  of  higher  education. 
Court  decisions  are  reviewed  in  light  of  the  United  States 
constitutional  requirements.     A  typology  for  a  constitutional 
program  is  devised. 

2.  The  costs  of  state  programs  for  denominational 
higher  education  for  the  period  from  1971  to  1982  are 
presented.     The  1982  cost  is  presented  in  detail. 

3.  Ten  states  are  analyzed  in  detail,  those  states 
with  the  highest  amount  of  aid  and  those  with  no  aid  to 
denominational  higher  education  per  student  in  1982.  Five 
states  providing  no  aid  are  analyzed  to  determine  why, 
when  within  federal  constitutional  restrictions,  programs 
are  possible  and  there  is  private  higher  education  in  the 
state  no  aid  is  provided.     Five  high  states'  programs  are 
analyzed  to  determine  if  they  are  within  the  federal 
constitutional  restrictions. 

4.  Some  conclusions  are  drawn  from  the  research 
and  recommendations  for  future  study  are  made. 


CHAPTER  II 

RELATIONSHIP  BETWEEN  DENOMINATIONAL  HIGHER 
EDUCATION  AND  STATE  UNDER  THE 
FIRST  AMENDMENT 


Relationship  Prior  to  Passage 

Education  in  colonial  America  was  characterized  by 

its  predominantly  religious  aims  and  direct  or  indirect 

church  control.     The  distinction  of  public  and  private  had 

little  meaning  in  higher  education.''" 

It  was  assumed  by  many  people  that  the  states 
should  necessarily  take  an  interest  in  and 
feel  responsibility  for  the  life  of  institutions 
which  admittedly  trained  civil  leaders.  Also, 
it  was  thought  that  by  training  these  leaders 
the  colleges  obviously  expressed  concern  for 
the  welfare  of  the  state.     College  and  state 
.    .    .  were  implicated  with  each  other.  So 
entwined  were  the  two  that  public  financial 
support  was  often  thought  to  be  a  duty  of  the 
legislature  rather  than  a  charitable  gift. 2 

There  were  nine  colonial  colleges,"^  eight  of  which 

had  religious  affiliations  when  founded. 


Carnegie  Council  on  Policy  Studies  in  Higher 
Education,  The  States  and  Private  Higher  Education  (San 
Francisco:  Jossey-Bass,   Inc.,   1977),  p.  IVT. 

2 

John  S.  Whitehead,  The  Separation  of  College  and 
State   (New  Haven,  Conn.:  Yale  University  Press,  1977), 
pp.  9-10. 

^Id. ,  pp .   4- 5  . 
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TABLE  2.1 
COLONIAL  COLLEGES  AND  AFFILIATION 


Institution 

Year 

Affiliation 

Harvard 

(1639) 

Congregational^ 

William  and  Mary 

(1693) 

Anglican^ 

Yale 

(1701) 

Congregational 

Rutgers   (College  of  New  Jersey) 

(1746) 

Presbyterian'^ 

LiOiumuid   i^Ring  5  Loxiegej 

Angl ican -Presbyterian 

University  o£  Pennsylvania 

(1755) 

f 

Nondenominational 

Brown  (College  of  Rhode  Island) 

(1765) 

Baptist^ 

Rutgers   (College  of  New  Jersey) 

(1766) 

Dutch  Reformed 

Dartmouth 

(1769) 

Congregational 

Donald  G.  Tweksbury,  The  Founding  of  American 
Colleges  and  Universities  Before  the  Civil  War   (New  York: 
Bureau  of  Publications,  Teachers  College,   1932)  ,  p .  32. 


Frederick  Rudolph,  The  American  College  and 
University  (New  York:  Alfred  A.   Knopf,   1962),  p.  7. 

^Tweksbury,  p.  32. 

^Rudolph,  p.  10. 

®The  institution  was  administered  by  a  multidenomi- 
national  board.  Whitehead,  p.  14. 

■^Rudolph,  p.   16,  but  the  administration  was  closely 
allied  to  Anglican  interests,  Tweksbury,  p.  146. 

^Id. ,  p.  11. 

^Id. ,  p .   11 . 

"""John  S.  Brubacher  and  Willis  Rudy,  Higher  Education 
in  Transition,   3rd  ed.    (New  York:  Harper  §  Row,   1976) , 
p .   33 . 
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However,  many  of  the  colleges  were  creatures  of  the  state 

as  much  as  of  the  churches  they  were  intended  to  serve. 

Colleges  were  seen  as  places  of  training  for  leaders: 

teachers,  as  well  as  clergy. 

A  college  develops  a  sense  of  unity  where,   in  a 
society  created  from  many  of  the  nations  of 
Europe,   there  might  otherwise  be  aimlessness 
and  uncontrolled  diversity.     A  college  advances 
learning;  it  combats  ignorance  and  barbarism. 
A  college  is  a  support  of  the  state;   it  is  an 
instructor  in  loyalty  in  citizenship,   in  the 
dictates  of  conscience  and  faith.     A  college  is 
useful:     it  helps  men  to  learn  the  things  they 
must  know  in  order  to  manage  the  temporal 
affairs  of  the  world;   it  trains  a  legion  of 
teachers.     All  of  these  purposes  a  college 
served . ^ 

The  colonial  colleges  served  a  dual  purpose.  They 
were  needed  by  secular  and  sectarian  leaders.     Thus,  to 
form  colleges,  as  was  done  with  other  areas  of  business 
tinged  with  the  public  interest,  public  and  private  forces 
joined  in  a  partnership  to  provide  needed  services  in  a 
sparsely  populated  and  capital-deficient  nation. 

Much  of  the  lack  of  public-private  distinction  may 
have  been  caused,  in  addition  to  the  dual  purpose,  by  the 
legal  problems  of  incorporation.     English  common  law 
required  consent  of  the  crown  before  incorporation.  "In 
a  symbolic  way,  the  granting  of  a  charter  signified  the 
mixed  publ ic -private  nature  of  college."^     Part  of  the 
terms  of  the  incorporation  was  often  that  the  crown  had 


Rudolph,  p.  13. 
Rudolph,  p.  13. 
Whitehead,  p.  16. 
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the  privilege  o£  visitation.      The  privilege  of  visitation 
was  used  often  as  a  form  of  control  over  the  institution. 

Additionally,  the  early  colleges  had  financial 
difficulties.     They  often  turned  to  the  colonial  govern- 
ments for  support.     It  is  estimated  that  in  the  mid  1700s 
public  support  of  colleges  ran  as  high  as  651  of  total 

o 

operating  budgets.       The  institutions  received  aid  from 
the  early  legislatures  in  a  variety  of  forms: 

1)  granting  charters  with  special  privileges 

2)  freeing  professors  and  students  from  military 
and  jury  duty 

3)  providing  permanent  endowments  by  statute 

4)  tax  exemptions 

5)  granting  land  endowments 

6)  making  special  appropriations  from  tax  funds 

7)  granting  lottery  benefits  g 

8)  making  special  gifts  of  buildings  and  sites. 

Harvard  was  granted  a  founding  grant  of  E400  by  the  General 
Court  of  Massachusetts.     In  1640  the  state  allotted  the  ■ 
institution  the  revenue  of  the  Charles  River  Ferry. -'■^ 
Connecticut  made  annual  cash  appropriations  to  Yale  from 
1710  to  1754;  additionally,   it  was  granted  special  appro- 
priations for  buildings,   1,500  acres  of  land,  and  tax 

1 1 

exemptions  during  that  time.        William  and  Mary  began 


p.  145 


7 

Brubacher,  pp.  30-32. 

o 

Carnegie,  The  States  and  Private  Higher  Education, 
^Brubacher,  p.  36. 


l^Whitehead,  p.  11. 
l^Whitehead,  p.  13. 
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with  a  royal  grant  of  E2,000  and  later  received  from 

1 2 

Virginia  taxes  on  skins,  furs,  and  tobacco. 

The  colonial  colleges,  although  state  supported, 

were  private  in  control.     The  college  presidents  as  well 

as  the  governing  boards  were  almost  unanimously  clergy.  ■'""^ 

The  public  subsidies  .    .   .  liave  misled  some  in 
the  nineteenth  and  twentieth  centuries  to 
regard  the  colonial  college  as  the  state  uni- 
versity of  its  day. 14 

Although  there  existed  what  might  be  considered 

today  an  entanglement  of  government  in  denominational 

education,  some  of  these  colleges  were  nonsectarian  in 

practice.     Some  required  no  religious  test  for  professors 

or  students. 

The  rivalry  and  diversity  inspired  by  the  Great 
Awakening  created  colleges  in  which  the  strength 
of  religious  ties  varied,  and  by  the  end  of  the 
colonial  period  diversity  and  toleration  had 
become  values  of  such  importance  that  colleges 
could  be  founded  that  claimed  only  an  incidental 
interest  in  religion  or  only  a  loosely 
acknowledged  denominational  connection.-^" 

The  notion  of  increased  religious  toleration  can 

even  be  noted  in  the  choice  of  educational  leaders.  John 

Witherspoon,  although  he  was  a  noted  theologian,  a 

signer  of  The  Declaration  of  Independence,  and  a  member 

of  The  Continental  Congress,  may  have  left  his  greatest 


1 2 

Brubacher,  p.  35 
■''■^Brubacher ,  p.  22 
"'"^Brubacher,  p.  35 
l^Rudolph,  p.  11. 
^^Rudolph,  p.  16. 
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impression  on  American  history  through  his  presidency  of 

the  College  of  New  Jersey  (Princeton) .     There  he  had 

direct  influence  on  many  of  the  leaders  of  the  new  country. 

For  example,  there  were  nine  Princeton  graduates  who  were 

members  of  the  Federal  Constitutional  Convention  in  1787. 

He  was  forever  preaching  that  mere  toleration 
was  not  enough,  for  that  implied  superiority  and 
condescension;  the  only  proper  principle  for  a 
republic  was  complete  liberty  to  worship  how  one 
chose  or  not  at  all,  and  every  church  should  be 
supported  by  its  own  members  or  funds  without 
help  from  the  taxing  power  of  the  state. 
Witherspoon ' s  pupils  among  whom  James  Madison 
was  conspicuous,  were  always  to  be  found  on  the 
side  of  religious  liberty. ^'^ 

Thomas  Jefferson  can  also  be  considered  a  leader 
in  the  area  of  public-private  education  during  this  time. 
Jefferson  was  a  secularist.     In  the  area  of  elementary 
and  secondary  education  he  submitted  a  Bill  for  The  More 
General  Diffusion  of  Knowledge  in  1778  to  the  Virginia 
Legislature,  which  proposed  public  support  for  both 
levels.     At  a  time  when  religious  instruction  was  the 
norm,  none  was  included  in  his  program.  ■'■^ 

On  the  eve  of  the  Revolution,  higher  education 
was  building  but  not  pervasive  in  the  colonies.     Only  nine 
institutions  existed.     The  class  of  1771  (the  largest 
class  before  the  Revolution)  of  Harvard,   the  oldest 


Samuel  Eliot  Morison  and  Henry  Steele  Commanger, 
Growth  of  the  American  Republic,  7th  ed.  (New  York:  Oxford 
University  Press,   1950),  pp.   122 -12  3. 

1 8 

"Leonard  Levy,  Jefferson  and  Civil  Liberties 
(Cambridge,  Mass.:  The  Belknap  Press  of  Harvard  University 
Press,   1977) ,  p.  9. 
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institution,  had  only  sixty-three  graduates.     That  number 

was  not  to  be  reached  again  for  forty  years. -^^    At  the 

most,  only  one  out  of  every  thousand  colonists  had 

participated  in  higher  education  for  even  less  than  one 
7  D 

course.        College  did  prepare  colonial  leaders  and 

ministers;  but  for  most  it  was  something  that  could  wait. 

During  the  Revolution  education  took  a  back  seat 

to  other  more  pressing  concerns.     The  Revolution  damaged 

buildings,  enrollments,  and  endowments.     There  was  a  lull 

in  the  chartering  of  institutions  during  this  period;  the 

next  institution  to  be  chartered  after  Dartmouth  (1769) 

2 1 

was  Washington  College  in  1782. 

During  the  postwar  period,  however,  significant 

changes  occurred.     Between  1782  and  1802  more  than  twice 

as  many  colleges  were  founded  than  in  the  previous  150 
22 


years 


Denominational  rivalry,  state  loyalty,  increas- 
ing wealth,  and  growing  population  all  helped 
to  stimulate  this  flowering  which  would  continue 
unchecked  well  into  the  nineteenth  century. 
The  American  college  was  also  making  a  broader 
appeal  to  families  of  the  middling  sort.  It 
was  being  recognized  as  a  means  of  getting 
ahead,  not  just  a  means  of  registering  that 
one's  father  had.^^ 


^^Rudolph,  p.  22. 
^^Rudolph,  pp.  21-22. 

^^Tweksbury,  p.  34. 

2  2 

Tweksbury,  pp.  32-36 
^^Rudolph,  p.  36. 
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During  the  new  period  o£  increased  educational 

activity  a  new  relationship  between  college  and  state 

began.     States  became  more  active  in  educational  activity 

and  their  actions  reflected  the  developing  hostility  to 

24 

denominational  education. 

With  the  use  o£  secular  and  republican  sentiments 
at  the  time  of  the  Revolution,  and  consequent 
disestablishment  of  the  traditional  churches  and 
colonial  governments  it  was  inevitable  that  new 
theories  for  the  control  and  support  of  higher 
education  should  appear. 

This  new  relationship  manifested  itself  in  two 
typical  ways:   either  the  state  gained  more  control  over 
the  institutions  or  rival  state  universities  were  devel- 
oped.    As  an  example,  the  University  of  Pennsylvania's 
charter  was  revoked  in  1779  and  the  institution  was 
reestablished  as  the  University  of  The  State  of  Pennsyl- 
vania.        Columbia,  which  was  an  Anglican  institution 
originally,   realigned  itself  with  the  new  Episcopal 
Church,  which  was  gaining  influence  in  New  York  at  the 
time. 2^    Additionally,   from  1784  to  1787  Columbia  was  the 

central  unit  of  the  original  University  of  the  State  of 
2  8 

New  York.  In  Virginia,  William  and  Mary  aligned  itself 
with  the  new  Episcopal  Church  and  successfully  resisted 


^^Rudolph,  p.  36. 

Tweksbury,  p.  141 

^^Tweksbury,  p.  147 
2  7 

Tweksbury,  p.  146. 
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Id, 
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efforts  at  state  control.     There  the  movement  for  a  state 

university  resulted  in  the  establishment  of  the  University 

2  9 

of  Virginia. 

In  1791  the  Bill  of  Rights  to  the  new  constitution 

was  adopted.     As  adopted,  the  First  Amendment  to  the  United 

States  Constitution  reads: 

Congress  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the 
free  exercise  thereof;  or  abridging  the  freedom 
of  speech,  or  of  the  press;  or  the  right  of  the 
people  peaceable  to  assemble  and  to  petition 
the  Government  for  a  redress  of  grievances . ^0 

This  had  little  impact  in  the  relationship  between 

the  states  and  higher  education,  since  its  provisions  were 

applicable  to  the  federal,   rather  than  state,  govern- 

ments.        However,  the  implications  of  the  First  Amendment 

for  education  could  be  seen  by  the  history  of  the  Northwest 

Ordinance.     In  1785  the  Continental  Congress  considered  a 

forerunner  to  the  Northwest  Ordinance.     This  early 

proposal  for  disposal  of  western  lands  included  earmarking 

one  section  for  schools  and  another  for  the  support  of 

the  ministry.     This  proposal  was  defeated.     But  when  the 

Northwest  Ordinance  of  1787  passed,   it  contained  a 

declaration  that 


^^Tweksbury,  p.  144. 

^^U.S.  Const,  amend.   I,   §  1. 

-"-^It  was  not  until  Cantwell  v.  Connecticut  that 
these  provisions  which  could  possibly  restrict  state  aid 
to  denominational  education  were  made  applicable  to  the 
states. 
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[R]eligion,  morality  and  knowledge,  being  neces- 
sary to  good  government  and  the  happiness  of 
mankind,  schools  and  the  means  of  education  shall 
forever  be  encouraged . ^ 

In  spite  of  earlier  actions  the  Congress  did  grant  tracts 

of  land  for  the  support  of  religion  under  the  Northwest 

Ordinance.     This  practice  ceased,  however,  after  the  First 

Amendment  was  adopted. 


Interpretation  of  the  First  Amendment 


Relatively  few  decisions  have  been  rendered  by 
state  and  federal  courts  on  the  issue  of  state  aid  to 
private  higher  education.     However,  there  are  a  number  of 
cases  involving  programs  for  primary  and  secondary  educa- 
tion.    There  is  much  that  can  be  learned  from  an  analysis 
of  these  primary  and  secondary  cases.     Until  1971  the  most 
important  cases  in  this  area  were  Everson  v.  Board  of 
Education-^^  and  Board  of  Education  v.  Allen. 

Everson  upheld  a  statute  which  authorized  the 
reimbursement  of  bus  fares  to  parents  of  children  who 
attended  either  public  or  private  schools.     Justice  Black, 
writing  for  the  five-vote  majority  which  upheld  the  aid, 
analogized  transportation  to  general  welfare  benefits  to 


^^1  Stat.   51   (1787)  . 
^^Pfeffer,  p.  121. 
24330  U.S.   1   (1947)  . 
•^^392  U.S.   236  (1968) 
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all  citizens.     Additionally,  he  concluded  the  children, 

not  the  religion,  were  the  actual  beneficiaries  of  the  aid. 

This  legislation,  as  applied,   does  no  more 
than  provide  a  general  program  to  help  parents 
get  their  children,  regardless  of  the  religion, 
safely  and  expeditiously  to  and  from  accredited 
schools. -^^ 

This  distinction  results  in  a  governmental  posture 

of  neutrality  toward  religion  without  aiding  one  religion 

over  another. 

The  "establishment  of  religion"  clause  of 
The  First  Amendment  means  at  least  this:  Neither 
a  state  nor  the  Federal  government  can  set  up  a 
church.     Neither  can  pass  laws  which  aid  one 
religion,  aid  all  religions  or  prefer  one  religion 
over  another.    ...  No  tax  in  any  amount  large 
or  small,  can  be  levied  to  support  any  religious 
activities  or  institutions,  whatever  form  they  may 
adopt  to  teach  or  practice  religion.-^' 

Black's  theme  was  used  again  in  spite  of  his 

disagreement  with  the  conclusion  in  Al len .     This  case 

involved  a  New  York  statute  which  provided  for  the  state 

to  loan  textbooks  to  students  regardless  of  whether  they 

were  enrolled  in  public  or  private  schools.     The  majority 

opinion  by  Justice  White  emphasized  the  benefit  of  the 

textbook  loan  fell  upon  the  children  not  the  religious 

schools . 

The  law  merely  makes  available  to  all  children 
the  benefits  of  a  general  program  to  lend  school 
books  free  of  charge.     Books  are  furnished  at  the 
request  of  the  pupil  and  ownership  remains,  at 
least  technically,   in  the  state.     Thus  no  funds 


Everson,  330  U.S.  at  6. 
Id.  at  15-16. 
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or  books  are  furnished  to  parochial  schools  and 
the  financial  benefit  is  to  the  parents  and 
children,  not  to  the  schools. 38 

He  also  gave  deference  to  the  fact  that  the 
sectarian  schools  do  fulfill  a  public  purpose  and  that 
state  aid  in  support  of  that  secular  purpose  would  not 
violate  the  First  Amendment.     Sectarian  schools  were 
"performing  in  addition  to  their  sectarian  function,  the 
task  of  secular  education"^^  and  there  was  no  showing  that 
the  "processes  of  secular  training  are  so  intertwined  that 
secular  textbooks  furnished  to  students  by  the  public  are 
in  fact  instrumental  in  the  teaching  of  religion."'*^ 

For  purposes  of  aid  to  higher  education  the  only 
case  of  note  rendered  before  1971  is  Horace  Mann  League  v. 
Board  of  Public  Works.  4-*-    Although  this  case  was  rendered 
by  a  state  court,   it  has  import  primarily  because  it 
attempts  to  define  a  sectarian  institution  for  purposes  of 
permissible  state  aid.     The  factors  identified  for  these 
purposes  were  (1)  the  stated  purposes  of  the  institution; 
(2)  religious  affiliations  of  personnel,   including  the 
governing  body;   (3)  relationship  between  the  institution 
and  religious  organizations;   (4)   the  place  of  religion  in 
the  institution's  program;   (5)   the  result  or  outcome  of 
the  program,  e.g.,  accreditation,  activities  of  alumni; 


^^Allen,   392  U.S.  at  243-44 


^^Id..  at  248. 
40ld. 

4^242  Md.   645,   200  A. 2d  51   (1966),  cert,  denied, 
385  U.S.   97  (1966). 
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and  (6)   the  work  and  image  of  the  institution  in  the 
community .  '^^ 

Outside  of  the  realm  of  aid  to  private  schools 
there  were  cases  which  set  the  stage  for  the  wave  of 
establishment  litigation  to  come  in  the  1970s.     In  1968 
the  United  States  Supreme  Court  overturned  a  long-standing 
precedent  case,  Frothingham  v.  Mellon,       which  had  denied 
taxpayers  standing  in  federal  court  to  challenge  federal 
appropriations.     The  new  rule  expressed  in  Flast  v.  Cohen^^ 
granted  plaintiffs  standing  to  challenge  the  constitution- 
ality of  federal  appropriations.     This  opened  the  gate  to 
many  other  suits  in  the  area  of  establishment  of  religion. 

In  1970  Walz  v.  Tax  Commission  of  New  York^^  added 
another  important  facet  to  the  body  of  establishment  of 
religion  law.     There  the  United  States  Supreme  Court,  with 
only  Justice  Douglas  dissenting,  upheld  tax  exemptions  for 
church  property  used  solely  for  religious  worship.  The 
opinion  concluded  that  "'establishment'  meant  sponsorship, 
financial  support,  and  active  involvement  of  the 
sovereign . "^^    The  new  facet  which  was  introduced  was  that 
of  excessive  entanglements,  i.e.,  whether  the  statute 
fostered  an  arrangement  which  was  "a  continuing  one 


42 

Horace  Mann  League,   200  A. 2d  at  65-66 
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362  U.S.   447  (1923) 


^^392  U.S.   83   (1968)  . 

^^397  U.S.  664  (1970) 
46 

^°Id.  at  668. 
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calling  for  official  and  continuing  surveillance  leading 
to  an  impermissible  degree  of  entanglement."^''     In  this 
situation  the  government  would  be  entangled  excessively 
if  it  was  to  try  to  enforce  a  tax  rather  than  allow  a  tax 
exemption.     Justice  Douglas,   in  his  dissent,  argued  a  tax 
would  not  entangle  government  with  religion,  being  no 
different  than  a  subsidy  in  economic  terms. 

4  8 

In  a  consolidated  case.  Lemon  v.  Kurtzman,  the 
United  States  Supreme  Court  struck  down  a  Rhode  Island 
statute  providing  salary  supplements  for  teachers  in 
private  schools.     The  Court  applied  the  analysis  which 
had  been  developed  in  the  previous  cases  to  determine 
whether  a  program  affects  an  establishment  of  religion. 
The  decision  is  based  on  whether  (1)   the  program  has  a 
secular  legislative  purpose,    (2)   the  primary  effect 
neither  advances  nor  inhibits  religion,  and  (3)  the 
program  does  not  foster  an  excessive  entanglement  between 
government  and  religion.     The  programs  involved  direct  aid 
to  schools,  unlike  Everson  and  Allen  which  provided  aid 
to  parents;  they  would  require  surveillance  to  insure  that 
restrictions  were  being  obeyed;  and  the  possibility  for 
political  divisiveness  occurred  due  to  the  continuing 
nature  of  the  appropriations. 

47id.  at  675. 

48403  U.S.   602   (1971)  . 
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Application  to  Higher  Education 

On  the  same  day  Lemon  v.  Kurtzman  was  decided  the 
Court  handed  down  a  case  involving  appropriations  to 
higher  education:  Tilton  v.  Richardson . This  was  the 
first  case  the  United  States  Supreme  Court  heard  on  the 
issue  o£  the  Establishment  Clause  as  it  relates  to  govern- 
mental assistance  to  private  higher  education  institutions. 
The  case  involved  a  grant  of  federal  funds  for  construction 
of  academic  facilities  except  those  "used  or  to  be  used 
for  sectarian  instruction  or  as  a  place  for  religious 
worship,  or  .    .    .  primarily  in  connection  with  any  part  of 
the  program  of  a  school  or  department  of  divinity. "^^ 
The  plaintiffs  alleged  the  institutions  were  vehicles 
within  which  the  church  promoted  sectarian  doctrines  and 
that  aid  to  them  promoted  their  sectarian  mission.  The 
institutions  argued  the  grants  promoted  only  the  secular 
portion  of  their  mission.     The  Court  applied  the  three- 
prong  analysis  set  forth  in  Lemon  v.  Kurtzman  to  determine 
if  there  was  a  violation  of  the  Establishment  Clause  and 
failed  to  find  one. 

4^405  U.S.   672   (1971) . 
^^Id.   at  675. 
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The  plurality^'''  opinion  written  by  Chief  Justice 

Burger  rejected  the  argument  that  the  institutions' 

sectarian  and  secular  missions  were  inseparable.  The 

institutions  involved  in  the  litigation  were  not  pervasively 

sectarian;  the  Court  noted  they  "were  characterized  by  an 

atmosphere  of  academic  freedom  rather  than  religious 

5  2 

indoctrination. " 

The  inference  one  can  draw  from  the  case  is  that 

a  pervasively  sectarian  institution  would  not  be  eligible 

for  aid.     Apparently  a  pervasively  sectarian  institution 

would  be  one  which 

imposes  religious  restriction  on  admissions, 
requires  attendance  at  religious  activities, 
compels  obedience  to  the  doctrines  and  dogmas 
of  the  faith,  requires  instruction  in  theology 
and  doctrine,  and  does  everything  it  can  to 
propogate  a  particular  religion. ^3 

Although  the  institutions  here  were  governed  by  Catholic 

organizations  and  the  student  bodies  and  faculties  were 

dominated  by  Catholics,  the  Court  found  the  institutions 

not  to  be  pervasively  sectarian.     It  concluded  their 

"predominant  higher  education  mission  was  ...  to  provide 

their  students  with  a  secular  education .  "^'^    The  plurality 


^-'•The  vote  was  5-4,  Justice  White,  who  was  the  swing 
vote,  filed  a  separate  opinion  in  which  he  expressed  support 
for  broader  support  to  private  education  at  primary, 
secondary,  and  postsecondary  levels. 

^^Tilton,  403  U.S.  at  681. 
"id. 

54id.  at  687. 
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opinion  thus  concluded  that  the  primary  effect  of  the 
act  as  applied  here  was  not  one  of  advancing  religion. 

Regarding  the  test  for  excessive  entanglement, 
the  Court's  decision  turned  on  whether  the  differences 
between  "lower"  and  "higher"  education  were  sufficient  to 
ensure  a  minimum  of  government  surveillance  necessary  to 
guarantee  secular  usage  of  the  funds.     Surveillance  to 
ensure  compliance  would  involve  the  state  in  the  affairs 
of  the  institution  beyond  an  acceptable  level  as  mentioned 
in  Lemon  v.  Kurtzman.     Three  factors  to  determine  if  broad 
institutional  surveillance  was  necessary  v/ere  delineated: 
(1)   the  nature  of  aid  provided,    (2)   the  duration  and 
extent  of  the  aid,  and  (3)   the  character  and  mission  of 
the  institution  benefited.     Primary  em.phasis  was  placed 
on  the  final  factor. 

The  Court  noted  a  diminished  possibility  of 
entanglement  in  terms  of  the  nature  of  the  aid  involved  in 
The  Higher  Education  Act  of  1963.     The  aid  to  be  provided 
was  nonideological  by  its  terms.     Here  the  grants  were 
for  construction  of  facilities  to  be  used  for  secular 
purposes,  as  opposed  to  the  payments  of  salaries  to 
teachers,  whose  neutrality  would  be  more  difficult  to 
ensure.     The  construction  grants  were  also  to  be  one-time, 
single-purpose  grants  which  did  not  present  the  continuing 

^^The  provision  in  the  act  allowing  the  facilities 
to  be  used  without  restrictions  after  twenty  years  was, 
however,   stricken  since  allowing  the  buildings  to  be  used 
for  religious  purposes  even  after  twenty  years  would 
result  in  the  advancement  of  religion. 
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relationship  and  possible  political  divisiveness  discussed 

in  Lemon  v.  Kurtzman. 

However,  the  Court  chose  to  distinguish  Lemon  v. 

Kurtzman  primarily  on  the  basis  o£  the  type  of  institution 

involved,   rather  than  the  nature  or  duration  of  the  aid. 

The  plurality  noted  that  there  "are  generally  significant 

differences  between  the  religious  aspects"^^  of  sectarian 

primary  and  secondary  and  higher  education  institutions. 

The  Court  drew  on  the  previous  conclusion  that  the 

primary  mission  of  the  higher  education  institutions  was 

to  provide  a  secular  education.     College  students  were 

also  assumed  to  be  less  impressionable  and  less  susceptible 

to  religious  indoctrination  than  younger  students.  In 

addition,  it  was  noted  that  higher  education  institutions 

generally  provide  a  greater  degree  of  academic  freedom 

than  primary  and  secondary  institutions.     In  short,  the 

plurality  concluded  there  was  less  likelihood  of  religion 

permeating  the  secular  higher  education  which  would 

reduce  the  risk  of  entanglement. 

In  light,  inter  alia,  of  the  skepticism  of 
college  students,  the  nature  of  college  and  post- 
graduate courses,  the  high  degree  of  academic 
freedom  characterizing  many  church-related 
colleges,  unlocal  constituency,  and  lack  of 
continuing  financial  relationship,  one-time 
construction  grants  to  colleges  and  universi- 
ties, as  opposed  to  continuing  subsidization  of 
teachers  in  primary  and  secondary  schools,  do 
not  foster  excessive  government  entanglement  of 
religion  in  violation  of  the  First  Amendment. 57 

S^Id..  at  685. 
^''id.  at  686. 
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In  sum,  the  Court  drew  a  distinction  for  the 
purposes  o£  public  aid  to  private  institutions  between 
"higher"  and  "lower"  education.     This  distinction  had  been 
suggested  previously  in  an  opinion  by  the  Secretary  of 
Health,  Education  and  Welfare  on  the  topic  of  the  con- 
stitutionality of  these  grants  before  the  Senate  passed 
the  Higher  Education  Facilities'  Act  of  1963.^^ 


The  Wave  of  1970s  Litigation 


In  1973  the  United  States  Supreme  Court  decided 
several  cases  which  upheld  aid  to  private  denominational 
higher  education  institutions  and  struck  down  programs 
aiding  primary  and  secondary  schools.     The  Court  struck 
primary  and  secondary  school  aid  programs  providing 
(1)   direct  grants  for  maintenance  and  repair  of  buildings 
and  tuition  reimbursement  through  tax  credits  for  parents 
of  private  school  students, (2)  reimbursing  private 
schools  for  testing  and  record  keeping  expenses, and 
(3)  reimbursement  of  a  share  of  tuition  paid  by  parents 

5  8 

Constitutionality  of  Federal  Aid  to  Education  in 
Its  Various  Aspects,  Document  No.  29,  87th  Congress,  1st 
Session,  G.P.O. ,  1961. 

^^Committee  for  Public  Education  and  Religious 
Liberty  v.   Nyquist,   413  U.S.   756  (1973). 

^^Levitt  V.  Committee  for  Public  Education  and 
Religious  Liberty,  413  U.S.   472  (1973). 
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of  private  school  children.^"'"    The  Court  upheld  a  program 
providing  state  bond  issues  for  facilities  construction 
at  colleges  and  universities,   including  those  with 
denominational  controls. 

Throughout  the  1970s,   litigation  in  the  field  of 
aid  to  private  education  institutions  continued  at  a  rapid 
rate.     Again  the  majority  of  the  litigation  dealt  with 
aid  to  primary  and  secondary  institutions.     From  the 
volume  and  similarity  of  programs  one  can  conclude  that 
legislatures  revamped  proposals  to  meet  or  beat  the  latest 
United  States  Supreme  Court  parameters. 

Aid  to  Primary  and  Secondary  Schools 

In  Nyquist ,  the  majority  opinion  written  by  Justice 
Powell,   the  Court  struck  three  New  York  programs  of  aid  to 
private  K-12  schools  on  the  grounds  that  the  program  would 
have  an  "inevitable  effect"  of  advancing  the  religious 
mission  of  sectarian  schools.     The  justices  split  on  the 
programs.     Eight  voted  that  the  maintenance  and  repair 
grants  were  unconstitutional,  whereas  only  six  agreed  the 
tuition  reimbursement  and  tax  credit  programs  were 
unconstitutional . 

The  maintenance  and  repair  grants  failed  the 
primary  effect  test  because  there  were  no  restrictions 

^-"■Sloan  V.  Lemon,  413  U.S.  825  (1973). 
^^Hunt  V.  McNair,  413  U.S.   734  (1973). 
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that  the  facilities  be  used  exclusively  for  secular 
purposes . 

No  attempt  is  made  to  restrict  payments  to  those 
expenditures  related  to  the  upkeep  of  facilities 
used  exclusively  for  secular  purposes,  nor  do  we 
think  it  possible  within  the  context  of  these 
religion-oriented  institutions  to  impose  such 
restrictions . 

The  Court  distinguished  maintenance  and  repair  grants  from 
textbooks  and  transportation  services  by  noting  that  those 
services  had  only  indirect  and  incidental  benefits  to  the 
private  schools.     Additionally,  the  Court  analogized  the 
maintenance  and  repair  grants  to  that  portion  of  the 
building  grants  in  Tilton  which  allowed  unrestricted  use 
after  twenty  years.     The  Court  reasoned  if  the  state  could 
not  erect  buildings  in  which  religious  activities  were  to 
take  place,  it  could  not  maintain  buildings  or  renovate 
them  when  they  fell  into  disrepair.     Thus,  the  unrestricted 
maintenance  and  repair  grants  were  declared  unconstitu- 
tional . 

The  tuition  reimbursement  and  tax  credit  programs 
also  failed  the  primary  effect  test.     As  with  the  main- 
tenance and  repair  grants,  the  majority  noted  the  lack  of 
assurance  that  the  money  would  be  "used  exclusively  for 
secular,  neutral  and  nonideological  purposes .  "^'^ 
Additionally,  the  Court  distinguished  this  situation  from 
Tilton,  Everson ,  and  Allen  in  that  here  the  only  bene- 
ficiaries were  private  scliool  students.     Parents  receiving 

^^Nyquist,   413  U.S.   at  774. 
^4id.  at  780. 
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assistance  were  being  encouraged  to  send  their  children 
to  private  schools,  the  overwhelming  majority  o£  which 
were  denominational - -notably  Catholic.     Therefore,  the 
majority  concluded  the  inevitable,  although  not  the 
direct  effect,  was  one  of  advancing  religion.     This  was 
viewed  by  the  dissenters  as  an  unsupportable  approach  of 
measuring  the  effect  of  the  program  in  terms  of  "the 
percentage  of  recipients  who  choose  to  use  the  money  for 
religious  rather  than  secular  education." 

The  statute  in  Levitt  v.  Committee  for  Public 
Education  and  Religious  Liberty^^  provided  for  reimburse- 
ment of  private  schools  for  expenses  incurred  in  the 
grading  and  compiling  of  teacher-generated  tests,  main- 
tenance of  pupil  enrollment  and  health  records,  and  the 
submission  of  required  state  reports.     No  auditing  pro- 
visions were  set  forth.     This  program  was  also  found  to 
have  a  primary  effect  of  advancing  religion.     The  majority 
found  not  that  the  programs  as  written  would  necessarily 
advance  religion  but  that  this  danger  existed  and  the 
statute  contained  no  adequate  provisions  to  guard  against 
it. 

Sloan  V.  Lemon^'^  involved  the  Pennsylvania 
Reimbursement  Act  for  Non-Public  Education.     The  program 
provided  for  the  reimbursement  of  tuition  to  parents  of 


^^Id.  at  812. 

^^413  U.S.   472   (1973)  . 

^^413  U.S.   825   (1973)  . 
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private  school  students.     A  five -member  committee 
appointed  by  the  governor  was  to  administer  the  program. 
The  majority  opinion,  written  by  Justice  Powell,  found 
no  distinction  between  this  plan  and  the  one  struck  in 
Nyquist .     In  both  cases,   tax  money  was  used  to  reimburse 
parents  of  private  school  students;  the  statute's  final 
effect  was  one  of  advancing  religion. 

In  1975  the  United  States  Supreme  Court  decided 
Meek  v.  Pittenger.^^    The  Pennsylvania  statute  in  question 
provided  $12  million  (in  1972-1973)  of  aid  directly  to 
private  schools  through  the  payment  for  auxiliary  services 
and  loan  of  instructional  materials  and  equipment. 
Additionally,  it  provided  for  the  loan  of  secular  text- 
books to  private  school  students.     The  loan  of  textbooks 
was  upheld.     But  the  Court  found  the  remainder  of  the 
program  had  an  unconstitutional  primary  effect  of  advancing 
religion  by  affording  substantial  and  direct  aid  to 
primarily  sectarian  schools. 

Faced  with  the  substantial  amounts  of  direct 
support  authorized  ...   it  would  simply  ignore 
reality  to  attempt  to  separate  secular  educa- 
tional functions  from  the  predominantly  religious 
role  performed.    .    .  . 

The  church-related  elementary  and  secondary 
schools  that  are  the  primary  beneficiaries   .   .  . 
typify  such  religion-pervasive  institutions. 
The  very  purpose  of  many  of  those  schools  is  to 
provide  integrated  secular  and  religious  educa- 
tion.    The  teaching  process  is,  to  a  large  extent, 
devoted  to  the  inculcation  of  religious  values 
and  beliefs.    .    .    .  Substantial  aid  to  the 
educational  function  of  such  schools,  accordingly 


421  U.S.   349   (1975)  . 
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necessarily  results  in  aid  to  the  sectarian 
school  enterprise  as  a  whole. ^9 

In  Wolman  v.  Walter^^  the  Court  upheld  the  parts 
of  an  Ohio  statute  which  provided  private  school  students 
with  textbooks,  diagnostic  services  on  private  school 
grounds,  standardized  testing  and  scoring,  and  therapeutic 
and  remedial  services  on  neutral  sites.     The  Court  struck 
as  unconstitutional  the  provisions  for  the  loan  of 
instructional  material  and  equipment  to  private  schools 
and  the  field  trip  transportation  and  services.     In  the 
latter,  the  Court  relied  heavily  on  the  conclusion  in 
Meek  v.  Pittenger '^-^  that  substantial  and  direct  aid  to 
private  schools  had  the  inevitable  effect  of  advancing 
religion.     Additionally,  the  Court  discussed  the  alterna- 
tive of  surveillance  to  ensure  secular  use,  which  would 
present  an  excessive  entanglement. 

In  Committee  for  Public  Education  and  Religious 

7  2 

Liberty  v.  Regan      the  Court  was  asked  to  consider  the 
New  York  Legislature's  attempt  to  re-write  the  statute 
found  unconstitutional  in  Levitt .     The  new  statute 
provided  for  the  reimbursement  of  private  schools  for 
state-mandated  testing  and  reporting  services,  included 
an  auditing  provision  to  ensure  secular  use  of  funds,  and 
did  not  cover  any  teacher-generated  tests.     This  statute 

^^Id.  at  366-67. 
''^433  U.S.   229   (1977)  . 
^^433  U.S.   229   (1977)  . 
^^444  U.S.   646   (1980)  . 
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was  upheld.     In  doing  so  the  Court  clarified  the  import 

of  Meek  v.  Pittenger. 

It  is  urged  that  the  District  Court  judgment 
is  unsupportable  under  Meek  y.  Pittenger  .    .    . , 
which  is  said  to  have  held  that  any  aid  to  even 
secular  educational  functions  of  a  sectarian 
school  is  forbidden,  or  more  broadly  still, 
that  any  aid  to  a  sectarian  school  is  suspect 
since  its  religious  teaching  is  so  pervasively 
intermixed  with  each  and  every  one  of  its 
activities.   .    .   .  That  case  was  simply  not  under- 
stood by  this  Court  to  stand  for  the  broad 
proposition  urged  by  appellants.''^ 


Direct  Aid  to  Higher  Education  Institutions 

Hunt  V.  McNair  was  the  only  case  which  upheld  aid 
to  private  educational  institutions  in  1973.     The  case 
involved  the  South  Carolina  Educational  Facilities 
Authority's  issuance  of  tax-exempt  revenue  bonds  to  assist 
the  Baptist  College  of  Charleston  to  refinance  capital 
improvements  and  complete  construction  of  a  dining  hall. 
According  to  the  statute  the  state  retained  no  obligation 
on  the  bonds,  and  since  the  bonds  were  revenue  bonds,  no 
state  general  funds  were  required  to  be  spent.  During 
the  payment  period  the  Authority  retained  title  and  leased 
the  premises  to  the  institution.     The  Supreme  Court  of 
South  Carolina  found  the  act  constitutional  in  two 

^^id.   at  661. 
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opinions,       the  second  being  a  reconsideration  in  light 
of  Lemon  v.  Kurtzman. 

The  United  States  Supreme  Court  reviewed  the 
statute  using  the  purpose,  primary  effect,  and  excessive 
entanglement  test.     In  answering  the  first  inquiry  the 
Court  accepted  the  state  secular  legislative  purpose  of 
public  benefit  and  good  without  question.  Additionally, 
the  Court  noted:  "The  benefits  of  the  act  are  available 

to  all  institutions  of  higher  education  in  South  Carolina, 

7 

whether  or  not  having  a  religious  affiliation." 

Adding  more  substance  to  the  meaning  of  primary 

effect,  the  majority  stated: 

Aid  normally  may  be  thought  to  have  a  primary 
effect  of  advancing  religion  when  it  flows  to  an 
institution  in  which  religion  is  so  pervasive 
that  a  substantial  portion  of  its  functions  are 
subsumed  in  the  religious  mission  or  when  it 
funds  a  specifically  religious  activity  in  an 
otherwise  substantially  secular  setting.''" 

Analyzing  the  Baptist  College  to  determine  if  it 

was  pervasively  religious  the  Court  noted:  "Appellant 

has  introduced  no  evidence  in  the  present  case  placing 

7  7 

the  College  in  such  a  category."        They  then  acknowledged 
the  fact  that  the  trustees  were  elected  by  the  Baptist 
Convention  and  approval  of  the  Convention  was  required  to 

^"^Hunt  V.  McNair,   255  S.C.   71,   177  S.E.2d  362 
(1970),  vacated  405  U.S.   945   (1971),  on  remand  258  S.C. 
97,   187  S.E.2d  645  (1972).   

^^Hunt  V.  McNair,   413  U.S.  at  742. 

76ld.  at  743. 

77ld. 
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amend  the  charter  and  approve  certain  financial  trans- 
actions.    There  were,  however,  no  religious  qualifications 
for  students  or  faculty  and  the  percentage  of  Baptists 
at  the  institutions  was  roughly  equivalent  to  the  number 
in  the  surrounding  community.     These  ties  were  apparently 
not  sufficient  to  classify  Baptist  College  as  a  pervasively 
religious  institution. 

Neither  could  the  Court  conclude  that  the  religious 
portions  of  the  institutions  were  being  aided.     Each  lease 
agreement  contained  a  restriction 

obligating  the  Institution  that  neither  the  leased 
land,  nor  the  facility  located  therein,  shall  be 
used  for  sectarian  instruction  or  as  a  place  of 
religious  worship,  or  in  connection  with  any  part 
of  the  program  of  a  school  or  department  of 
divinity  ot  any  religious  denomination . 

Finally,   the  Court  concluded  the  primary  effect  of  the 

program  as  applied  to  the  facts  at  hand  could  not  be  to 

advance  religion  merely  because  aid  is  given  to  a  sectarian 

institution. 

IVhatever  may  be  its  initial  appeal,   the  proposi- 
tion that  the  Establishment  Clause  prohibits  any 
program  which  in  some  manner  aids  an  institution 
with  a  religious  affiliation  has  been  consistently 
rejected.    .    .    .  Stated  another  way,  the  Court  has 
not  accepted  the  recurrent  argument  that  all  aid 
is  forbidden  because  aid  to  one  aspect  of  an 
institution  frees  it  to  spend  its  other  resources 
on  religious  ends.''^ 

Turning  finally  to  the  excessive  entanglement 

question  the  majority,  citing  Tilton  and  Lemon  v.  Kurtzman, 

decided  that  the  degree  of  entanglement  arising  from  the 


Id.   at  739. 
Id.   at  742-43. 
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inspection  of  facilities  for  secular  use  would  vary  with 
the  extent  to  which  religion  permeated  the  institution. 
Assuming,  as  in  Tilton,  that  since  these  funds  would  be 
spent  in  a  college  setting  there  would  be  less  likelihood 
of  entanglement  than  in  the  primary  and  secondary  setting, 
no  entanglement  was  found. 

Hunt  V.  McNair  gave  this  area  ot  law  some  signifi- 
cant guideposts.     First,  it  reinforced  the  important 
distinction  drawn  by  the  Court  between  "higher"  and 
"lower"  education  for  the  purposes  of  constitutionality 
of  aid  programs.     Second,   it  divided  the  concept  of 
primary  effect  for  higher  education  aid  programs  into  two 
steps:    (1)  whether  an  institution  was  pervasively  sectarian, 
and  (2)  whether  only  the  secular  functions  are  aided  in  a 
non-pervas ively  sectarian  institution.     From  the  Court's 
opinion  it  appears  the  party  challenging  the  aid  has  the 
burden  of  showing  the  institution  is  pervasively  sectarian 
instead  of  the  state  having  to  prove  the  denominational 
institution  is  eligible  for  aid.     In  other  words,   there  is 
a  presumption  that  the  institution  may  receive  aid  even 
though  it  has  denominational  ties.     Once  the  institution 
is  determined  to  not  be  pervasively  sectarian,  the 
complaining  party  then  must  show  that  sectarian  functions 
are  aided  if  they  are  to  prevail.     This  is  consistent  with 
the  judicial  presumption  that  a  statute  is  constitutional. 
Finally,  regarding  excessive  entanglement,   the  Court  looked 
only  at  apparent  entanglement  without  going  into  the 
possibility  of  future  entanglement  as  it  did  in  the  primary 
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and  secondary  school  aid  cases.     Thus,   it  was  made  clear 
that  even  direct  aid  to  higher  education  is  much  easier  to 
defend  under  the  Establishment  Clause  analysis  than  aid  to 
primary  and  secondary  schools. 

In  Roemer  v.  Board  of  Public  Works  of  the  State  of 

o  n 

Maryland ,       the  Court  was  asked  to  determine  the 

constitutionality  of  a  Maryland  program  of  noncategori zed 

grants  to  private  higher  education  institutions.  The 

funds  were  not  to  be  used  for  sectarian  purposes,  but  no 

other  restrictions  or  guidance  for  their  use  were  given. 

The  decisions  previously  discussed  provided  the  foundation 

for  this  opinion.     The  court  noted: 

So  the  slate  we  write  on  is  anything  but 
clear.     Instead,  there  is  little  room  for  further 
refinement  of  the  principles  governing  public  aid 
to  church-affiliated  private  schools.  Our 
purpose  is  not  to  unsettle  those  principles  .   .  . 
or  to  expand  upon  them  substantially,  but  merely 
to  insure  that  they  are  faithfully  applied  in 
this  case.° 

The  Court  applied  the  traditional  three-prong 
analysis  for  establishment  of  religion.     Whether  the 
statute  had  a  valid  secular  purpose  was  not  challenged. 
Unlike  the  aid  in  Tilton  and  Hunt  v.  McNair,  this  program 
provided  aid  only  to  private  institutions.  Nonetheless, 
in  dictum  the  plurality  opinion  accepted  the  District 
Court's  finding  of  a  secular  legislative  purpose  in 

^°426  U.S.   736   U976)  . 
^■"■Id.   at  755. 


46 

"supporting  private  higher  education  generally,  as  an 

o  2 

economic  alternative  to  a  wholly  public  system." 

In  reviewing  the  primary  effect  test,  the  Court 

stated: 

Hunt  requires  (1)  that  no  state  aid  at  all 
goes  to  institutions  that  are  so  "pervasively 
sectarian"  that  secular  activities  cannot  be 
separated  from  sectarian  ones,  and  (2)   that  if 
secular  activities  can  be  separated  out,  they 
alone  may  be  funded. ^2 

The  District  Court's  finding  that  the  institutions 

were  not  too  pervasively  sectarian  was  accepted.  The 

institutions  were  formally  affiliated  with  the  Catholic 

church  but  retained  a  high  degree  of  autonomy.  The 

students  here,  as  in  Tilton,  were  required  to  take 

religion  courses,  "but  these  only  supplement  a  curriculum 

Q  A 

covering  the  spectrum  of  liberal  arts  program."  Some 
classes  at  the  institution  were  begun  with  prayer;  but 
this  issue  was  "regarded  by  the  District  Court  as 
'peripheral  to  the  subject  of  religious  permeation,'  as 
were  the  facts  that  some  classrooms  have  religious 

o  c 

symbols."        These  factors  could  have  rendered  the 
institution  pervasively  sectarian  using  the  Tilton  standard. 
Nonetheless,  the  Supreme  Court  upheld  the  District  Court's 
conclusion . 

S^id.  at  755. 

83id.  at  756. 

84id.  at  756. 

^^Id.  at  757. 
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None  of  these  facts  impairs  the  clear  and 
convincing  evidence  that  courses  at  each  defen- 
dant are  taught  "according  to  the  academic 
requirements  intrinsic  to  the  subject  matter 
and  the  individual  teacher's  concept  of  profes- 
sional standards . "^^ 

Thus,   it  was  concluded  that  the  institution  was  not  so 

pervasively  sectarian  that  its  sectarian  and  secular 

functions  were  inseparable. 

As  in  the  lease  agreement  in  Hunt  v.  McNair,  the 

Maryland  statute  specified  that  none  of  the  funds  be  used 

for  sectarian  purposes.     The  Court  was  willing  to  extend 

a  high  degree  of  trust  to  the  institution  to  follow  the 

statute's  restriction.     The  Court  was  willing  to  assume 

compliance  unless  actual  noncompliance  was  proven. 

We  must  assume  that  the  colleges,  and  the 
Council,  will  exercise  their  delegated  control 
over  the  use  of  funds  in  compliance  with  the 
statutory,  and  therefore,  the  constitutional 
mandate.     It  is  expected  that  they  will  give  a 
wide  berth  to  "specifically  religious  activity," 
and  thus  minimize  constitutional  questions. ^7 

The  Court  broke  the  excessive  entanglement  issue 

down  into  three  parts:    (1)   the  character  of  the  aided 

institution,   (2)  the  form  of  the  aid,  and  (3)   the  funding 

process  used.     The  Court  gave  a  minimum  of  attention  to 

the  first  two  parts  of  this  analysis,  the  first  being 

merely  a  reiteration  of  the  not- too-pervasively  sectarian 

discussion  and  conclusion.     The  form  of  aid  was  discussed 

in  relation  to  the  funding  process  and  possible  entanglement 

or  "resulting  relationship"  between  secular  and  religious 


Id.,  at  757-58. 
Id.  at  761. 
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authority.     Unlike  in  Tilton  and  Hunt  v.  McNair,  the 
funding  process  here  was  annual  with  a  cycle  of  proposal, 
approval,  and  reporting.     The  Court  concluded  there  was  not 
excessive  entanglement  by  asking  the  question:  "whether 
this  case  is  more  like  Lemon  I  or  more  like  Tilton- -and 
surely  that  is  the  fundamental  question  before  us--the  ' 

O  Q 

answer  must  be  that  it  is  more  like  Tilton . " 

The  Court's  reasoning  throughout  the  opinion  rests 

heavily  on  the  distinction  between  "higher"  and  "lower"  ; 

education  drawn  in  Tilton . 

Our  holdings  are  better  reconciled  in  terms 
of  the  character  of  the  aided  institutions, 
found  to  be  so  dissimilar  as  between  those  con- 
sidered in  Tilton  and  Hunt  on  the  one  hand,  and 
those  considered  in  Lemon  I ,  Nyquist ,  and  Levitt , 
on  the  other. S9 

Aid  to  Higher  Education  Students 

The  United  States  Supreme  Court  has  not  yet  ruled 
on  a  higher  education  student  assistance  program.  How- 
ever, several  federal  and  state  courts  have  discussed  such 
programs  in  response  to  federal  constitutional  challenges. 

In  1974,  Tennessee  had  a  tuition  assistance  program 
whereby  eligible  students,  based  on  financial  need,  were 
given  tuition  grants  regardless  of  the  character  of  the 
institution  they  were  attending.     Although  in  theory  the 
funds  were  to  go  to  the  students,   the  Court  treated  the 

O  Q 

°Id.   at  764-65. 
^^Id.   at  766. 
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program  as  i£  they  were  given  to  the  institution  directly 

since  the  students  had  no  opportunity  to  spend  the  money 

in  any  way  other  than  for  tuition  or  fees. 

The  only  restriction  on  the  use  of  the  state  funds 

pertains  to  the  student's  use,  that  being  a 

requirement  that  the  funds  be  used  for  tuition  or 

registration  fees.     There  are  absolutely  no  ' 

restrictions  on  the  use  of  the  funds  by  the  j 

schools;   indeed,   it  appears  from  the  record  that 

these  funds  are  treated  exactly  like  any  other 

tuition  payment. 

Finding  no  restrictions  on  the  institution's 

spending  of  the  funds,  the  Court  struck  the  program  down  .1 

as  having  the  primary  effect  of  advancing  religion.  In 

language  similar  to  that  found  in  Hunt  v.  McNair,  the 

Court  stated: 


[DJirect  sovereign  aid  to  church-related  schools 
is  not  unconstitutional  if  the  aid  is  exclusively 
restricted  to  the  secular  function  of  those 
schools,  provided  that  the  two  programs  can  be 
separated.     The  program  cannot  be  upheld  on  the 
basis  of  the  distinction  between  aid  to  the 
secular  function  and  aid  to  the  sectarian  function 
because  the  Tennessee  statute  does  not  contain  a 
restriction  addressing  such  a  distinction  .    .  . 
through  the  imposition  of  restrictions  ensuring 
only  secular  use  of  the  funds.   .    .    .  Moreover, 
the  fact  that  the  use  of  State  funds  by  the 
school  is  not  restricted  renders  the  statute 
unconstitutional  under  the  Establishment  Clause. 

Similar  results  were  reached  by  the  Supreme  Court  of 

Nebraska  in  State  ex  rel.  Rogers  v.  Swanson,^^  which 


9  0 

^Americans  United  for  the  Separation  of  Church 
and  State  v.  Dunn,   583  F.  Supp.   714,   721   (M.D.  Tenn. 
1974) . 

91 

Americans  United  v.  Dunn,   383  F.  Supp.   at  721. 
^^192  Neb.   125,   219  N.W.2d  726  (1974). 
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dealt  with  a  program  of  aid  that  was  virtually  identical 
to  Tennessee's. 

In  response  to  the  federal  Court's  action,  the 
Tennessee  Legislature  amended  then  repealed  their  earlier 
statutory  enactment.     The  program  was  replaced  with  the 

Q  ^ 

"Tennessee  Student  Assistance  Program"       in  which  students 

receive  aid  directly.     They  are  required  only  to  use  the 

money  for  educational  expenses,  e.g.,  books,  housing,  fees, 

and  tuition.     Eligibility  is  based  on  financial  conditions 

without  regard  to  their  choice  of  institutions.  In 

upholding  the  program,  the  federal  Court  distinguished  this 

from  the  earlier  program. 

The  emphasis  of  this  aid  program  is  on  the 
student  rather  than  the  institution,  and  the 
institutions  are  free  to  compete  for  the 
students  who  have  money  provided  by  the 
program.     No  one  religion  is  favored  by  the 
program,  nor  are  private  or  religious  insti- 
tutions favored  over  public  institutions.    .    .  . 

In  enacting  the  Tennessee  Student  Assistance 
Program,  the  Tennessee  General'  Assembly 
sought  to  provide  needy  students  with  the 
opportunity  to  attend  the  higher  education 
institution  of  their  cho  ice   .    .    .   the  program 
does  not  offend  the  values  protected  by  the 
Establishment  Clause. 94 

In  sum,  the  courts  held  the  programs  unconstitu- 
tional when  funds  are  given  directly  to  the  institutions 
as  tuition  payment  without  placing  any  spending  restrictions 
on  the  institutions.     The  federal  Court  held  the  second 


Tenn.   Code  Ann.   §   §  49-5013-5021. 

^^Americans  United  for  the  Separation  of  Church 
and  State  v.  Blanton,  433  F.  Supp.   97,  195   (M.D.  Tenn. 
1977),   aff 'd  434  U.S.   803  (1977). 
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Tennessee  program  constitutional  as  it  v/as  given  to 
students,  regardless  of  the  institution,   for  educational 
purposes.     The  rationale  is  that  the  second  program  was 
designed  to  aid  students,  although  an  indirect  institu- 
tional benefit  is  incurred,   instead  of  being  aid  to  the 
institutions  with  an  incidental  benefit  incurred  on 
students . 

A  federal  district  court  in  Arkansas, the 
Supreme  Court  of  Missouri, and  the  Supreme  Court  of 

q  n 

Colorado      all  have  upheld  student-oriented  assistance 
programs.     All  of  these  programs  are  similar  to  the  second 
Tennessee  program  in  that   (1)   funds  are  granted  to  students 
enrolled  in  public  or  approved  (accredited)  private  insti- 
tutions who  are  not  pursuing  degrees  in  theology  or 
q  o 

divinity, ^°   (2)   they  are  granted  on  the  basis  of  student 
financial  need,  and  (3)   the  funds  are  given  directly  to 
the  students  who  must  restrict  their  use  to  educational 
purposes.     In  addition,  the  Arkansas  statute  requires  the 
institutions  which  directly  received  these  funds  to 


"^"^Lendall  v.  Cook,  432  F.   Supp .   971   (E.D.  Ark. 

1977)  . 

96 

Americans  United  for  the  Separation  of  Church 
and  State  v.  Rogers,   538  S.W.2d  711   (Missouri  1977). 

97 

Americans  United  for  the  Separation  of  Church 
and  State  v.  State  of  Colorado,  648  P. 2d  1072  (Colorado 
1982)  . 

98 

The  Colorado  program  instead  provides  that  students 
attending  pervasively  sectarian  institutions  are  ineligible 
for  aid  C.R.S.    §   23.3.   5-102   (3)    (b)    (1981  Supp.). 
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restrict  their  use  for  educational  programs  with  a  secular 

purpose.     The  dissent   (in  a  4-3  decision)   in  the  Missouri 

case  cited  the  lack  of  a  similar  guarantee  in  the  Missouri 

statute  to  render  it  unconstitutional  in  their  minds. 

Currently  there  are  two  institution-oriented 

student  programs  which  have  been  upheld  by  the  courts. 

The  first  is  a  North  Carolina  program  which  was  upheld  by 

a  federal  court  in  Smith  v.  Board  of  Governors  of  the 

99 

University  of  North  Carolina.        The  assistance  funds 
are  given  only  to  private  institutions;   the  amount 
received  is  determined  by  the  number  of  eligible  students 
enrolled  in  the  institution  (student  eligibility  is  based 
on  financial  need) .     To  participate  an  institution  cannot 
be  a  "seminary  Bible  school,  Bible  college,  or  similar 
religious  institution.""''^^     The  funds  are  coupled  with 
stringent  requirements  for  their  use.     The  institution 
must  keep  the  funds  in  a  separate  account  and  notify  the 
student  whose  tuition  bill  is  being  credited  by  the 
assistance  funds.     Money  from  the  account  can  only  be 
spent  for  secular  purposes.     If  the  account  is  not  depleted 
at  the  end  of  the  year,  the  remainder  must  be  remitted  to 
the  state.     To  ensure  these  requirements  are  followed, 
certificates  of  compliance  must  be  submitted  annually. 
The  Court  emphasized  that  the  necessary  separation  between 
secular  and  sectarian  was  made  since  the  North  Carolina 

^^429  F.   Supp.   871   (S.D.  N.C.  1977). 
^°°Smith,  429  F.  Supp.  at  872. 
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Legislature  had  "imposed  an  express  restriction  that  the 
funds  be  used  only  for  secular  educational  purposes .  ""'■^■^ 
The  Court  noted  that  the  institution  would,  of  course, 
receive  an  incidental  sectarian  benefit  by  freeing  other 
resources.     Following  dicta  in  Roemer  v.  Maryland  the 
Court  held  this  alone  was  not  sufficient  to  make  the 
program  unconstitutional. 

The  Alabama  Supreme  Court  upheld  a  program 
virtually  identical  to  North  Carolina's  in  Alabama  Educa- 
tional  Association  v.  James.  Here  again  the  Court 

emphasized  that  although  the  funds  were  given  directly  to 
the  institutions,  there  were  legislative  safeguards  to 
guarantee  the  money  would  only  be  spent  for  secular 
purposes.     It  is  interesting  to  note  that  the  Alabama 
Legislature  enacted  this  program  after  an  unrestricted 
institution-based  program  similar  to  the  first  Tennessee 
program  was  decreed  unconstitutional  by  the  Alabama  Supreme 
Court  in  Opinion  of  the  Justices  No.  290. 

Summary 

The  first  guidelines  for  aid  to  higher  education 
from  the  United  States  Supreme  Court  came  in  1971  via 
Tilton.     There  it  was  delineated  that 


^"-'•Smith,   429  F.   Supp .   at  878. 
^°^373  So. 2d  1076   (Alabama  1979) 
^^^280  So. 2d  547  (Alabama  1973). 
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,    1)  Aid  could  not  go  to  a  pervasively  sectarian 
institution . 

2)  A  pervasively  sectarian  institution  would 
be  one  which  among  other  things  required 
instruction  in  theology  and  doctrine. 

3)  Excessive  entanglements  depended  on  the 
nature  of  the  aid,  duration,  and  extent  of 
the  aid,  and  character  of  the  institution. 
Aid  which  was  nonideological  by  its  terms 
and  did  not  involve  a  continuing  relation- 
ship passed  scrutiny. 

4)  Denominational  higher  education  institutions 
were  to  receive  less  scrutiny  than  lower 
because  they  offered  less  risk  of  excessive 
entanglement . 

Thus,  legislators  were  allowed  more  freedom  in  devising 
aid  programs  to  private  higher  education  than  to  primary 
and  secondary  education.     At  a  minimum  one-time  grants 
for  nonideological  purposes,  construction  of  academic 
facilities,  were  acceptable. 

In  1973,  the  United  States  Supreme  Court  relaxed 
the  first  criteria  in  Hunt  v.  McNair.     It  was  molded  to 
require  that 

1)  Aid  could  not  go  to  an  institution  which  was 
so  pervasively  sectarian  that  its  secular 

and  sectarian  functions  could  not  be  separated. 

2)  If  separable,  aid  could  flow  only  to  the 
secular  activities  of  the  institution. 

Even  more  leeway  was  afforded.     Aid  to  the  secular  side 

of  the  institution  was  acceptable. 

In  1976  the  Court  relaxed  its  analysis  again  in 

Roemer : 

1)  An  institution  which  could  have  been  "perva- 
sively sectarian"  using  the  Tilton  criteria 
was  allowed  direct  aid. 
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2)  No  assurances  other  than  the  statutory 
language  was  required  to  assure  aid  was 
funding  only  the  secular  functions  of 
the  institution. 

3)  Direct  aid  which  involved  a  continuing 
relationship  passed  scrutiny. 

4)  The  purpose  of  aid  programs  only  benefiting 
private  higher  education  was  accepted  as  a 
valid  secular  purpose. 

Again,  more  freedom  was  afforded.     Here  direct  continuing 

aid  which  had  only  paper  assurance  that  it  was  to  be  used 

for  secular  purposes  was  upheld.     Per  capita  or  noncate- 

gorical  grants  would  be  acceptable  if  the  aid  provided  for 

the  funds  was  to  be  used  only  for  secular  purposes. 

In  the  area  of  student  assistance  we  do  not  have 

the  benefit  of  United  States  Supreme  Court  guidance. 

However,  one  can  conclude  from  the  cases  which  have 

addressed  the  federal  Establishment  Clause  issue  that  a 

student  aid  program  which  is  truly  student  oriented  is 

acceptable  under  the  Establishment  analysis  as  long  as  the 

student  is  not  pursuing  a  religious  degree.     A  program  is 

student  oriented  when  it  grants  the  funds  to  students  for 

educational  purposes  rather  than  restricting  its  use  to 

tuition,   in  which  case  the  student  is  merely  a  conduit  for 

the  public  funds.     If  student  oriented,  the  program  can  be 

analogized  to  general  aid  and  its  primary  effect  is  seen 

as  furthering  education  in  general  rather  than  supporting 

denominational  institutions. 
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In  sum,  aid  which  benefits  even  denominational 
higher  education  institutions  can  pass  scrutiny  under  the 
federal  Establishment  Clause  if 

1)  The  program  is  a  student -oriented  one  which 
can  be  analogized  to  general  aid,   in  that 
recipients  are  required  only  to  spend  it 
for  educational  purposes,  not  only  tuition 
and  fees;  or 

2)  The  program  is  an  institution-oriented  one 
with  assurance  that   (a)   the  money  does  not 

go  to  an  institution  which  is  too  pervasively 
sectarian  to  enable  division  as  its  secular 
and  sectarian  functions  and  (b)   the  funds 
are  spent  only  for  secular  purposes . 


CHAPTER  III 
EXTENT  OF  STATE  AID  TO  DENOMINATIONAL 
HIGHER  EDUCATION 


Introduction 

In  1971,  the  year  Tilton  v.   Richardson  was  decided, 
twenty-one  states  had  no  programs  for  support  of  denomi- 
national education.     The  total  support  given  by  all  states 
was  less  than  $50  million  for  denominational  higher 
education  using  the  NCES  classification.     In  1982  only 
eight  states  provided  no  support  to  denominational  educa- 
tion; of  those  one  guaranteed  loans  but  provided  no  annual 
outlay.     The  total  state  support  in  1982  was  over  $200 
million  for  denominational  education  using  the  NCES 
classification.     As  can  be  seen  in  figure  3.1,  state  aid 
to  denominational  education  has  drastically  increased  over 
the  time  studied. 

Longitudinal  Data 

Nearly  all  states  providing  aid  have  increased 
that  aid  in  all  funded  categories  over  the  years.  There 
are  two  major  exceptions  to  this.     First,   states  which 
have  had  programs  declared  unconstitutional  have  stopped 
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funding  for  that  program  (see  Alaska,  figure  3.2).  : 

Second,  in  some  states  there  has  been  a  slowing  of  increase  i 

*« 

and  in  some  cases  an  actual  decline  in  dollars  in  the 

last  three  years.     This  decline  could  be  attributable  to  '] 

current  economic  circumstances   (see  Tennessee,  figure  3.3). 

1982  Data 

The  total  of  state  expenditures  in  1982  was 
$657,508,984  for  all  private  institutions;  $239,894,669 
for  denominational  using  NCES  classification;  and 
$299,812,175  using  Barron' s  classification.     Only  eight 
states    made  no  expenditures  for  private  higher  education 
in  1982.     The  expenditures  in  other  states  ranged  from 
$221,663,006  in  New  York  to  $18,504  in  Idaho  for  private 
higher  education.     Using  the  NCES  classification  aid  to 
denominational  higher  education  ranged  from  $26,113,043 
in  Illinois  to  $11,502  in  Maine.     Using  the  Barron ' s 
denominational  classification,  aid  to  denominational 
higher  education  ranged  from  $35,695,732  in  New  York  to 
$11,502  in  Maine   (see  table  3.1). 

"''Hawaii,  Mississippi,  Montana,  Nebraska,  Nevada, 
New  Mexico,  Utah,  and  Wyoming. 
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TABLE  3.1 

198  2  STATE  EXPENDITURES  TO  PRIVATE  AND 
DENOMINATIONAL  HIGHER  EDUCATION 


Total 

NCFS 

il  J_l 

R  Q  "P  T"  0  Tl    ^  C 

State 

Private 

Denominational 

Denominational 

Alabama^ 
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Florida"^ 
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Illinois'^ 

62.125  100 

26   113  043 

7Q    77'^    7  '^A 

Indiana^ 

6.660  339 

S   4^1  040 

1^    6  7  Q    7  1;  7 

Iowa° 

14.866  566 

11    949  091 

17    704    8  c;i 

Kansas^ 

4   248  640 

/I    9  /I  Q   ft  /I  n 
4,Z40,D'fU 

Kentucky*^ 

H , 000 , 000 

2  ,  730  ,440 

3,689,240 

Louisiana^ 

3,264,983 

1,049,695 

1,049,695 

Maine^ 

199,028 

11,502 

11 ,502 

Maryland^ 

18,139,061 

4,293,933 

5  ,021  ,683 

Massachusetts^ 

15,850,000 

2,326,740 

2,746,087 

Michigan^ 

33,940,000 

17,964, 781 

25  ,650  ,494 
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TABLE  3 . 1- -continued 


Total 

NCES 

Barron ' s 

State 

Private 

npTinTTii'n?i1""i  nnfjl 

LJ\^  lx\J  III  M  IICL       Ji.  \J  IL  CL  A. 

Minnesota^ 

21  ,  068  ,  593 

19,099,733 

20,214,261 

Mississippi'^ 

0 

0 

0 

Missouri^ 

7,372,836 

4,946, 619 

5,384,869 

Montana^ 

0 

0 

0 

Nebraska^^ 

0 

0 

0 

Nevada^^ 

0 

0 

0 

New  Hampshire 

543,803 

75, 000 

75,000 

New  Jersey'^'^ 

21,965,981 

7,947,728 

8,168,051 

ee 

New  Mexico 

0 

0 

0 

£f 

New  York 

221,663,006 

10, 392,914 

35,695,732 

North  Carolina^^ 

27, 763, 535 

25,992,517 

25,992,517 

North  Dakota^^ 

228,088 

228  ,  088 

228,088 

Ohio^^ 

16,083,500 

1,659,185 

1,659,185 

Oklahoma-' 

581,887 

296  ,  184 

522,478 

n  kk 
Oregon 

2  ,  530  ,  295 

1,137, 238 

1,831,926 

Pennsylvania''^'^ 

50,641,169 

22,121,075 

28,000,515 

Rhode  Island™ 

2,039,231 

617,739 

617,739 

South  Carolina^^ 

12,329,800 

9,407, 718 

10,738,2 

South  Dakota°° 

23,000 

21, 000 

21,000 

Tennessee^P 

2,826,586 

2,404, 965 

2,404,965 

Texas*^^ 

17,250,000 

13,648, 545 

15,396,487 

Utah^^ 

0 

0 

0 

s  s 

■Vermont 

1,841,478 

489, 163 

489,163 

ir-      •    •  tt 

Virginia 

7,067,715 

6,628,418 

6,628,418 
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TABLE  3 . 1- -continued 


Total 

NCES 

Barron ' s 

State 

Private 

Denominat  ional 

Denominational 

Washington^" 

2,750,831 

2,587,184 

2,618,461 

vv 

West  Virginia 

1,826,438 

998, 751 

1,041,271 

.WW 

Wisconsin 

11,069,456 

8,664,063 

9,444,017 

Wyoming''^^ 

0 

0 

0 

Total 

$657,508,984 

$239,894,669 

$299,812,175 

For  student  grants:  Alabama  Commission  on  Higher  Educa- 
tion, Montgomery,  Alabama,  Alabama  Student  Grant  Program,  Fourth 
Annual  Report,  1983;   for  student  assistance  program:  Alabama 
Commission  on  Higher  Education,  Montgomery,  Alabama,  correspon- 
dence with  Dr.  Wall,  9  August  1983;  for  direct  aid:  Alabama  Law 
No.  82-412. 

^For  educational  incentive  grants:  total  private  dollar 
amount  received  from  Alaska  Commission  on  Postsecondary  Educa- 
tion, Juneau,  Alaska,  correspondence  from  Jane  B.  Maynard, 
22  March  1983;  breakdown  estimated  using  enrollment  at  eligible 
institutions,  Fall  1981;   for  loans:  Alaska  Commission  on  Post- 
secondary  Education,  Juneau,  Alaska,  correspondence  from  Jane  B. 
Maynard,  22  March  1983. 

c 

Arizona  Commission  for  Postsecondary  Education,  Phoenix, 
Arizona,  correspondence  with  R.  Ross  Erbschloe,   10  November  1982. 

"^Arkansas  Department  of  Higher  Education,  Little  Rock, 
Arkansas,  correspondence  with  Elizabeth  N.  Taylor,  16  November 
1982. 

Private  figures  received  from  California  Postsecondary 
Education  Commission,  Sacramento,  California,  correspondence 
with  Patrick  M.  Callan,   12  November  1982;  breakdown  estimated 
using  enrollment  at  eligible  institutions.  Fall  1981. 

f 

For  student  incentive  grants:   total  private  figure 
received  from  Colorado  Commission  on  Higher  Education,  Denver, 
Colorado,  correspondence  from  Debra  Wiley,   20  December  1982; 
breakdown  estimated  using  enrollment  at  eligible  institutions. 
Fall  1981;   for  loans:   total  private  figure  received  from  Colo- 
rado Guaranteed  Student  Loan  Program,  correspondence  from  Sherry 
Gansert,  Department  of  Higher  Education,   5  April  1983;  breakdown 
estimated  by  using  enrollment  at  eligible  institutions,  Fall 
1981. 
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^State  Board  o£  Higher  Education,  Hartford,  Connecticut, 
correspondence  with  John  J.  Seigrist,   18  January  1983. 

^Delaware  Postsecondary  Education  Commission,  Wilmington, 
Delaware,  correspondence  from  Marilyn  Anderson-Baker,   30  March 
1983. 

^State  Department  of  Education,  Tallahasee,  Florida, 
correspondence  from  Patrick  H.  Dallet,  9  June  1983. 

^Georgia  Student  Finance  Authority,  Tucker,  Georgia, 
correspondence  with  William  A.  Flook,   25  April  1983. 

^The  state  has  no  programs. 

-'"Total  private  figure  from  State  Board  of  Education, 
Boise,   Idaho,  correspondence  from  Dee  M.  McManus ,   7  February 
1983;  breakdown  estimated  using  enrollment  at  eligible  institu- 
tions. Fall  1981. 

"'Private  total  from  Illinois  State  Scholarship  Commission, 
Springfield,   Illinois,  Annual  Financial  Aid  Survey,   1983.  Tables 
7  and  12,  breakdown  estimated  using  enrollment  at  eligible 
institutions,  Fall  1981. 

^Total  private  figure  from  Indiana  Commission  for  Higher 
Education,  Indianapolis,  Indiana,  Annual  Report,  1982;  breakdown 
estimated  using  enrollment  at  eligible  institutions.  Fall  1981. 

°Iowa  College  Commission,  Des  Moines,   Iowa,  correspondence 
from  Willis  Ann  Wolff,   1  December  1982. 

^Board  of  Regents -State  of  Kansas,  Topeka,  Kansas, 
correspondence  from  Gerald  Bergen,   4  November  1982. 

"^Higher  Education  Assistance  Authority,  Frankfort, 
Kentucky,  correspondence  from  Linda  L.  Wolanin,  4  February  1983. 

Governor's  Special  Commission  on  Education  Services, 
Baton  Rouge,  Louisiana,  correspondence  from  Richard  W.  Petrie, 
20  April  1983. 

^Department  of  Educational  and  Cultural  Services,  Higher 
Education  Services,  Augusta,  Maine,  correspondence  from  Fred 
Douglas,   24  November  1982. 

^State  Board  for  Higher  Education,  Annapolis,  Maryland, 
correspondence  from  Mary  P.  McKeown,   27  October  1982. 

^Board  of  Regents  of  Higher  Education,  Boston,  Massachu- 
setts, correspondence  with  Janet  G.  Robinson,  3  November  1982; 
breakdown  for  General  Scholarship  and  Matching  Scholarship  funds 
estimated  using  enrollment  at  eligible  institutions.   Fall  1981. 
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^State  of  Michigan,  Department  o£  Management  and  Budget, 
Lansing,  Michigan,  correspondence  from  Robert  Eudriss,  23 
November  1982;  for  total  private  figure,  breakdown  estimated 
using  enrollment  at  eligible  institutions,  Fall  1981. 

^Minnesota  Higher  Education  Coordinating  Board,  St. 
Paul,  Minnesota,  Student  Financial  Assistance,  A  Status  Report, 
December  1982;  Minnesota  Higher  Education  Coordinating  Board, 
Public  Policy  Toward  Private  Post -Secondary  Education  in  Minne- 
sota, April  1982;  Minnesota  Higher  Education  Coordinating  Board , 
Problems,  Prospects,  Proposals:   Report  to  the  Governor  and  1985 
Legislature ,  January  1983;  breakdown  estimated  using  enrollment 
at  eligible  institutions.  Fall  1981. 

^Institutions  of  Higher  Learning,  Board  of  Trustees  of 
State,  Jackson,  Mississippi,  correspondence  with  Joy  Lightsey, 
11  May  1983. 

^Board  for  Higher  Education,  Jefferson  City,  Missouri, 
Annual  Reports,  1982,  1982. 

^The  Montana  University  System,  Helena,  Montana,  corre- 
spondence with  Jack  Noble,   22  October  1982. 

^^Nebraska  Coordinating  Commission  for  Postsecondary 
Education,  Lincoln,  Nebraska,  correspondence  from  William  Fuller, 
20  October  1982. 

The  state  has  no  programs. 

^^Postsecondary  Education  Commission,  Concord,  New  Hamp- 
shire, correspondence  with  Ron  Wilson,  11  May  1983. 

'^'^State  of  New  Jersey,  Department  of  Higher  Education, 
Trenton,  New  Jersey,  correspondence  from  Rita  Suarez,  8  December 
1982;  breakdown  estimated  using  enrollment  at  eligible  institu- 
tions. Fall  1981. 

ee 

The  state  has  no  programs. 

f  f 

■^For  student  grants:  New  York  State  Higher  Education 
Services  Corporation,  Albany,  New  York,  Annual  Reports  1974- 
1982  for  total  private;  breakdown  estimated  using  enrollment  at 
eligible  institutions.  Fall  1981;   for  Bundy  Aid:  University  of 
the  State  of  New  York,  New  York  State  Bundy  Aid  Program,  1969- 
1981 ;   for  Educational  Opportunity  Fund:  University  ot  the  State 
of  New  York,  Higher  Education  Opportunity  Program  Annual  Report 
1980-81. 

S^Linda  Balfour,  Statistical  Abstract  of  Higher  Education 
in  North  Carolina  (Chapel  Hill,  North  Carolina:  The  University 
ot  North  Carolina,  published  annually  1970-1982). 


67 


For  Indian  Scholarships:  North  Dakota  Indian  Affairs 
Commission,  Bismarck,  North  Dakota,  correspondence  with  Diane 
Christensen,  12  September  1982;  for  Tuition  Assistance  and 
Student  Financial  Assistance:  Board  of  Higher  Education, 
Bismarck,  North  Dakota,  correspondence  with  Clark  Wold,  28 
January  1983. 

■"""""Ohio  Board  of  Regents,  Columbus,  Ohio,  Basic  Data 
Series ,   1981;  current  figures  and  percent  of  aid  to  denominational 
and  private  institutions  from  Rosemary  Jones,  Ohio  Board  of 
Regents,  16  February  1983. 

■'^Oklahoma  State  Regents  for  Higher  Education,  Oklahoma 
City,  Oklahoma,  correspondence  with  Larry  Nutter,  24  March  1983 
and  17  May  1983. 

kk 

For  grants  to  students:  Oregon  State  Scholarship 
Commission,  Eugene,  Oregon,  Annual  Report  and  correspondence 
with  Thomas  T.  Turner,   15  February  1983;   for  direct  institutional 
aid:   Ibid,   for  total  private  expenditures,  breakdown  estimated 
using  enrollment  at  eligible  institutions,  Fall  1981. 

11 

Total  private  figures  from  Pennsylvania  Higher  Educa- 
tion Assistance  Agency,  Harrisburg,  Pennsylvania,  correspondence 
from  Jerry  S.  Davis,   11  February  1983;  breakdown  estimated  using 
enrollment  at  eligible  institutions,  Fall  1981. 

'^'^Office  of  Higher  Education,  Providence,  Rhode  Island, 

correspondence  with  Curtis  J,  Morris,   9  May  1983,  total  private 

given;  breakdown  estimated  using  enrollment  at  eligible  institu- 
tions. Fall  1981. 

^"South  Carolina  Commission  on  Higher  Education,  Columbia, 
South  Carolina,  correspondence  from  Howard  R.  Boozer,   29  November 
1982;  Annual  Reports,  South  Carolina  Higher  Education  Tuition 
Grants  Commission,  1974-1982. 

°*^Board  of  Regents,  Pierre,  South  Dakota,  correspondence 
from  Gordon  Foster,  30  November  1982. 

PPTennessee  Student  Assistance  Corporation,  Nashville, 
Tennessee,  correspondence  from  Carol  B.  Hooper,  1  March  1983. 

^^Total  private  funds  from  Coordinating  Board  of  Texas 
College  and  University  System,  Austin,  Texas,  Statistical 
Supplement  and  correspondence  with  William  A.  Webb,   2  February 
1983;   breakdown  estimated  using  enrollment  at  eligible  institu- 
tions. Fall  1981. 

^^Utah  Education  Loan  Services,  Salt  Lake  City,  Utah, 
correspondence  with  David  A.  Feitz,  31  March  1983. 

^^Vermont  Student  Assistance  Corporation,  Winooski, 
Vermont,  correspondence  from  Elizabeth  Meyer,   18  May  1983. 
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Council  of  Higher  Education,  Richmond,  Virginia, 
correspondence  with  Randy  Craig,  24  May  1983. 

^^Washington  State  Council  for  Postsecondary  Education, 
Olympia,  Washington,  correspondence  from  Shirley  Ort,  4  April 
1983.     Total  private  given,  breakdown  estimated  using  enrollment 
at  eligible  institutions,  Fall  1981. 

^^West  Virginia  Board  of  Regents,  Charleston,  West 
Virginia,  correspondence  with  David  R.  Powers,  29  October  1982. 
Total  private  given,  breakdown  estimated  using  enrollment  at 
eligible  institutions.  Fall  1981. 

^^State  of  Wisconsin,  Higher  Educational  Aids  Board, 
Madison,  Wisconsin,  correspondence  from  James  A.  June,  2  November 
1982.     Total  private  given,  breakdown  estimated  using  enrollment 
at  eligible  institutions,  Fall  1981. 


The  state  has  no  programs. 
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To  make  a  valid  comparison  between  states,  a 
common  variable  or  index  was  devised.     The  index  used  is 
the  quotient  of  the  1982  spending  total  for  a  state  (for 
all  three  classifications)  divided  by  the  respective  1981 
fall  enrollment  (see  table  3.2)   in  institutions  in  that 
state.     The  result  is  a  figure  for  spending  per  denomi- 
national student.     This  figure  was  computed  for  each  state 
using  total  private,  NCES  denominational,  and  Barron ' s 
denominational  figures.     Table  3.3  illustrates  the  result. 
These  figures  were  then  arranged  beginning  with  the  highest 
spending  figure  in  table  3.4.     The  states  which  provide  no 
funds  to  denominational  institutions  have  been  arranged  in 
increasing  order  according  to  the  denominational  enrollment 
figure . 

From  table  3.4  it  can  be  seen  that  Hawaii,  Miss- 
issippi, Montana,  Nebraska,  Nevada,  New  Mexico,  Utah,  and 
Wyoming  made  no  expenditures  to  private  or  denominational 
higher  education  in  1982.     On  the  other  extreme,  Alaska, 
Michigan,  Minnesota,  North  Carolina,  and  South  Carolina 
were  ranked  as  having  the  highest  expenditure  per  denomi- 
national student  in  1982  using  either  the  NCES  or  Barron' s 
classification.     All  five  were  also  the  top  states  in 
terms  of  expenditures  per  private  higher  education  student. 
These  states  will  be  analyzed  in  chapter  4  to  determine  if 
their  programs  are  within  the  federal  constitutional 
restrictions  according  to  the  typology  devised  in  chapter 
2. 
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TABLE  3.3 
1982  DOLLARS  PER  STUDENT 


State 

All  Private 

NCES 

LJ      11  \J  J  It  X  1 1  C*.  \^  JL  \J  k  L  CL  X 

Barron ' s 
npnominatinnal 

Alabama 

$  348.19 

$  284.39 

$  284.82 

Alaska 

6,020.29 

6,605.58 

5,059.66 

Ari  zona 

73.58 

13.98 

13.98 

Arkansas 

36.13 

38.25 

38.25 

California 

168.24 

168. 20 

168. 23 

Colorado 

138. 23 

138.23 

138.23 

Connecticut 

107.09 

107.10 

107.09 

Delaware 

146.28  . 

96.12 

96  .  12 

Florida 

273.92 

302.94 

315.23 

Georgia 

292.07 

293.56 

291.64 

Hawaii 

0.00 

0.00 

0  .00 

Idaho 

2.17 

2.  17 

2.17 

Illinois 

447.94 

447.93 

447  .94 

Indiana 

125.93 

125.93 

125  .93 

Iowa 

386 . 38 

456 . 18 

438.78 

Kansas 

292 . 24 

324. 86 

292 . 24 

Kentucky 

212 . 83 

212 . 83 

212 . 83 

Louisiana 

150.58 

90  .  56 

90.56 

Maine 

19.19 

25.28 

25.28 

Maryland 

624.39 

406.66 

449.93 

Massachusetts 

71.98 

71.  30 

71.30 

Michigan 

659. 72 

659.  72 

659. 72 
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TABLE  3 . 3- -continued 


State 

All  Private 

NCES 
Denominational 

Barron ' s 
Denominational 

Minnesota 

601. 13 

601.13 

601.13 

Mississippi 

0.00 

0.00 

0.00 

Missouri 

118. 58 

143.29 

139.20 

Montana 

0.00 

0.00 

0.00 

Nebraska 

0.00 

0.00 

0.00 

Nevada 

0.00 

0  .00 

0.00 

New  Hampshire 

32.66 

15.90 

14  . 18 

New  Jersey 

313.41 

336.74 

329 . 10 

New  Mexico 

0.00 

0  .00 

0.00 

New  York 

542  .48 

320.27 

454.82 

North  Carolina 

512.87 

590  .66 

583.48 

North  Dakota 

105.50 

105 . 50 

105  .50 

Ohio 

186  .34 

28.63 

25.61 

Oklahoma 

28.07 

35  .84 

26.17 

Oregon 

156  .88 

195  .27 

161.13 

Pennsylvania 

271. 15 

271. 15 

271. 15 

Rhode  Island 

79.48 

79.48 

79.48 

South  Carolina 

578. 02 

578.44 

578.44 

South  Dakota 

4  .  14 

4.06 

4.06 

Tennessee 

74.64 

99.03 

92.87 

Texas 

9  17     1  Q 
111  .  i  0 

9  1  7  10 

Z  1  /  .  1  0 

Utah 

0.00 

0.00 

0.00 

Vermont 

164. 77 

201.97 

172.85 

Virginia 

217.91 

293.44 

257.33 
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TABLE  3 . 3 -- continued 


State  All  Private  NCES  Barron's 

Denominational  Denominational 


Washington  111.78 

West  Virginia  174.95 

Wisconsin  378.79 

Wyoming  0.00 


111.78  111.78 
174.94  174.94 

378.79  378.79 
0.00  0.00 
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CHAPTER  IV 
ANALYSIS 


Introduction 

The  purpose  of  this  chapter  is  to  analyze  state 
programs  under  the  typology  devised  in  chapter  2.  Two 
sets  of  states  have  been  chosen  for  analysis -- those  with 
the  highest  and  lowest  amount  of  aid  to  denominational 
higher  education  in  1982.     The  low  states  are  analyzed  to 
determine  why,  when  within  federal  constitutional  restric- 
tions programs  are  possible,  no  programs  are  provided. 
The  high  states'  programs  are  analyzed  to  determine  if  they 
are  within  the  federal  constitutional  restrictions  accord- 
ing to  the  typology  devised. 

Low  States 

There  are  eight  states  which  made  no  expenditures 
to  denominational  education.     They  are  Hawaii,  Mississippi, 
Montana,  Nebraska,  Nevada,  New  Mexico,  Utah,  and  Wyoming. 
This  lack  of  funding  is  easily  explained  for  Nevada,  New 
Mexico,  and  Wyoming.     There  are  no  denominational  higher 
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84 

education  institutions  located  in  those  states.  Thus, 
these  states  will  not  be  analyzed  in  detail. 

As  stated  earlier,  to  pass  constitutional  analysis 
under  the  First  Amendment  of  the  United  States  Constitu- 
tion the  programs,  at  a  minimum,  must  truly  be  student 
oriented;   or,   if  institution  oriented,   the  funds  used  must 
be  restricted  to  institutions  which  are  not  pervasively 
sectarian  and  be  used  only  for  secular  purposes.  These, 
however,  are  minimum  federal  standards.     State  programs 
must  also  meet  any  requirements  made  necessary  by  their 
state  constitutions.     Many  state  constitutions  contain 
much  stricter  establishment  clauses  than  the  one  found  in 
the  First  Amendment  of  the  United  States  Constitution. 


Hawaii 


The  state  of  Hawaii  has  provided  no  aid  to  denomi- 
national higher  education  during  the  period  studied. 
Students  at  these  institutions,  however,  are  eligible  to 
participate  in  the  State  Student  Incentive  Grant  Program 
in  which  their  institution,  rather  than  the  state,  pro- 
vides funds  to  match  those  granted  by  the  federal  government. 

■^New  Mexico  has  one  institution  which  is  classi- 
fied as  religiously  affiliated  in  Barron's  Profiles,  but 
not  in  the  NCES  Education  Directory. 

2 

Letter  from  Carl  H.  Makino,  State  Postsecondary 
Education  Commission,  Honolulu,  Hawaii,  9  February  1983. 
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The  legality  of  aid  to  denominational  institutions 

in  Hawaii  has  been  addressed  by  an  Attorney  General's 

Opinion."^    There  it  was  decided  that  aid  to  the  Church 

College  of  Hawaii  violated  the  Hawaii  Constitution.  The 

article  in  question  reads: 

The  State  shall  provide  for  the  establishment, 
support  and  control  of  a  statewide  system  of 
public  schools  free  from  sectarian  control   .    .  . 
nor  shall  public  funds  be  appropriated  for  the 
support  or  benefit  of  any  sectarian  or  private 
educational  institution.'^ 

Additionally,  there  is  a  Hawaii  statute  which  limits  bene- 
fits to  private  institutions. 

No  such  funds  appropriated  by  the  legislature 
may  be  used  to  aid  a  person  attending  an  institu- 
tion not  owned  or  exclusively  controlled  by  the 
state  or  a  department  of  the  state  or  to  pay  for 
any  staff-work  distributing  federal  or  private 
funds  to  students  attending  such  schools.^ 


Montana 


The  state  of  Montana  provided  no  aid  to  denomi- 
national higher  education  during  the  period  studied. 

The  Montana  constitution  expressly  forbids 
state  assistance  to  private  institutions  either 
directly  or  indirectly.     There  are  federal  pro- 
grams that  flow  through  .   .   . ,  but  are  funded 
with  federal  or  private  matching  funds. ^ 


Op.  Att'y  Gen.  67-13. 
Hawaii  Const,   art.   IX,   §  1. 


Hawaii  Rev.  Stat.    §  305H-2  (1972). 


Letter  from  Jack  Noble,  The  Montana  University 
System,  Helena,  Montana,   22  October  1982. 
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The  constitutional  provision  referred  to  states: 

] 

(1)  The  legislature  ...  ■ 
shall  not  make  any  direct  or  indirect  appropria-  i 
tion  or  payment  from  any  public  fund  or  monies  i 
.  .  .  for  any  sectarian  purpose  or  to  aid  any  i 
church,  school,  academy,  seminary  college, 

university  or  scientific  institution  controlled  :i 
in  whole  or  in  part  by  any  church,  sect,  or  i 
denomination.  : 

(2)  This  section  shall  not  apply  to  funds 
from  federal  sources  provided  to  the  state  for 
the  express  purpose  of  distribution  to  nonpublic 
education.' 


Nebraska 

The  state  of  Nebraska  has  provided  no  aid  to 
denominational  higher  education  during  the  period  studied. 
There  have,  however,  been  attempts  made  at  establishing 
aid  programs. 

In  1972  the  Nebraska  legislature  enacted  a  tuition 
grant  program  and  funded  it  in  the  amount  of  $500,000. 
The  program,   in  sum,  provided  for  public  grants  to  students 
in  need  of  tuition  aid  to  attend  Nebraska  private  institu- 
tions.    The  grants  were  to  be  made  to  students,  but  had  to 
be  used  for  tuition.     The  amount  of  the  grant  was  to  be 
based  on  the  difference  between  the  tuition  at  the  selected 
private  institution  and  the  tuition  at  the  University  of 
Nebraska  at  Lincoln.     The  program  was  challenged  in  court 
before  any  distribution  had  been  made. 

'Montana  Const,  art.   X,   §  6. 

^Neb.  Rev.  Stat.   §   85-701  et  seq.  (1972). 
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The  Supreme  Court  of  Nebraska  in  State  ex  rel 


9 

Rogers  v.  Swanson    found  that  the  program  indirectly 
benefited  the  denominational  institutions  since  "the 
student  would  merely  be  a  conduit  through  which  the  funds 
would  be  funneled  to  the  educational  institution  con- 
cerned."'^^   This,  they  concluded,  was  forbidden  by  the 
following  provision  of  the  Nebraska  Constitution, 

No  sectarian  instruction  shall  be  allowed  in 
any  school   .    .    .   supported  in  whole  or  in  part 
by  the  public  funds  set  apart  for  educational 
purposes   .   .    .   the  state  legislature   .    .    .  shall 
not  make  any  appropriation  from  any  public  fund, 
.   .   .   in  aid  of  any  sectarian  or  denominational 
school  or  college  or  any  educational  institution 
which  is  not  exclusively  owned  and  controlled  by 
the  state . H 

In  1976  this  provision  of  the  Constitution  was 

amended  to  allow  federal  funds  to  be  channeled  through  the 

state  as  long  as  state  funds  were  not  distributed. 

Provided ,  that  the  Legislature  may  provide 
that  the  state  may  receive  money  from  the 
federal  government  and  distribute  it  in 
accordance  with  the  terms  of  any  federal  grants, 
but  no  public  funds  of  the  state,  or  any  _ 
political  corporation  may  be  added  thereto. 

Thus,  there  is  a  State  Student  Incentive  Grant  program  in 

operation  in  the  state;  but  the  required  match  of  the 

federal  funds  is  provided  by  the  institution.     In  addition, 


^192  Neb.    125,   219  N.W.2d  726  (1974). 
at  730  . 

"'""Sjebraska  Const,  art.  VII,   §  11. 
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there  is  a  Guaranteed  Student  Loan  Program  in  place;  but 
no  state  funds  are  used."*"^ 


Mississippi 


The  state  of  Mississippi  has  provided  no  aid  to 
denominational  higher  education  in  the  form  of  expenditures 
during  the  period  studied.     The  state  does,  however,  have 
an  agency  which  channels  funds  for  the  Guaranteed  Student 

Loan  Program  to  students,  even  to  those  students  attending 

,    .       .       .  14 
denominational  institutions. 

Mississippi  does  have  a  strict  establishment  clause 

in  the  state  constitution. 

No  religion  or  other  sect  or  sects  shall  ever 
control  any  part  of  the  school  or  other  educa- 
tional funds  of  this  state;  nor  shall  any  funds 
be  appropriated  toward  the  support  of  any  sectarian 
school  or  to  any  school  that  at  the  time  of 
receiving  such  appropriation  is  not  conducted  as 
a  free  school. 

This  provision  has  prevented  state  expenditures  to  denomi- 

16 

national  and  private  institutions. 


Letter  from  William  S.  Fuller,  Nebraska  Coordi- 
nating Commission  for  Postsecondary  Education,  Lincoln, 
Nebraska,   20  October  1982. 

-"•^Miss.  Code  Ann.    §  37-106-1  et  seq.  (1975). 


Miss.  Const,  art.  VIII,   §  208. 


State  Teachers'   College  v.  Morris,  165  Miss. 
758,   144  So.   374   (1932) . 
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Utah 

The  state  of  Utah  has  provided  no  aid  to  denomi- 
national higher  education  during  the  period  studied.  The 
state  does  have  an  agency  which  channels  funds  for  the 

Guaranteed  Student  Loan  Program  to  students,  even  to  those 

17  „ 

students  attending  denominational  institutions.  However, 

no  state  funds  are  expended. 

Utah  does  have  a  strict  establishment  clause  in 

the  state  constitution. 

There  shall  be  no  union  of  Church  and  State,  nor 
shall  any  church  dominate  the  state  or  interfere 
with  its  functions.  No  public  money  or  property 
shall  be  appropriated  for  or  applied  to  any 
religious  worship,  exercise  or  instruction,  or 
for  the  support  of  any  ecclesiastical  establish- 
ment.18 

Presumably,  this  provision  has  precluded  aid  to  denomi- 
national education  in  Utah. 

Summary 


There  are  eight  states  which  provide  no  aid  to 

denominational  higher  education:  Hawaii,  Mississippi, 

19 

Montana,  Nebraska,  Nevada,  New  Mexico,       Utah,  and  Wyoming 


17 

Utah  Code  Ann.   §  53-476-1  et  seq.  (1977). 

1  8 

Utah  Const,   art.   I,   §  4. 

19 

New  Mexico  has  one  institution  which  is  classi 
fied  as  religiously  affiliated  in  Barron's  Profiles  but 
not  in  the  NCES  Education  Directory. 
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There  are  no  denominational  institutions  in  Nevada,  New 
Mexico,  and  Wyoming. 

The  legal  situation  was  analyzed  in  the  other  five 
states:  Hawaii,  Mississippi,  Montana,  Nebraska,  and  Utah. 
It  was  found  that  each  of  these  states  has  strict  constraints 
on  public  aid  of  private  and/or  denominational  institutions 
by  virtue  of  its  state  constitution.     Typical  wording  can 
be  found  in  the  Hawaii  Constitution  which  states  "nor  shall 

public  funds  be  appropriated  for  the  support  or  benefit  of 

„20 

a  sectarian  or  private  institution." 

The  state  constitutional  restriction  was  given  as 
the  reason  for  lack  of  funding  in  Hawaii,   in  an  Attorney 
General's  Opinion;   in  Montana  in  correspondence  with  state 
officials;  and  in  Nebraska  and  Mississippi  in  opinions  of 
the  state  Supreme  Courts.     No  such  definitive  statement 
was  found  in  Utah.     However,  no  other  reason  was  suggested 
by  research.     These  states  all  have  more  strict  establish- 
ment standards  than  the  ones  set  forth  in  the  First  Amend- 
ment of  the  United  States  Constitution,  and  the  states  must 
abide  by  the  standards  set  forth  in  their  own  constitutions. 

High  States 


In  ranked  order  the  five  states  which  provided  the 
greatest  amount  of  aid  per  denominational  student  in  1982 
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are  Alaska,  Michigan,  Minnesota,  North  Carolina,  and  South 
Carolina.     The  programs  in  these  states  are  analyzed  to 
determine  if  they  are  within  the  federal  constitutional 
restrictions  according  to  the  typology  devised  in  chapter  2. 

Alaska 

The  state  of  Alaska  provides  several  forms  of  aid 

to  denominational  higher  education.     In  1982  Alaska 

provided  approximately  $4.5  million  in  loans  and  $18,000  in 

grants  to  denominational  students   (see  figure  4.1).  This 

21 

amounts  to  a  total  of  $6,605  per  denominational  student. 

22 

The  Alaska  Student  Loan  Program      has  been  in 
existence  since  1972.     In  chapter  2  it  was  concluded  that 
to  be  constitutional  a  student  assistance  program  must  truly 
be  student  oriented,  not  merely  a  conduit  to  the  institution, 
and  may  not  be  used  for  students  pursuing  religious  degrees. 
A  program  is  student  oriented  when  it  grants  the  funds  to 
students  for  educational  purposes  generally  rather  than 
restricting  their  use  to  tuition,   in  which  case  the  student 
is  merely  a  conduit  for  institutional  aid.     The  Alaska 
student  loans  are  available  to  both  public  and  private 
students.     The  funds  are  given  directly  to  those  students 
who  are  not  pursuing  religious  degrees  for  educational 
purposes.     Thus,  this  program  is  truly  a  student-oriented 

^■"■Table  3.3 

^^Alaska  Stat.   §   14.43.090  (1981). 
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one  and  therefore  is  constitutional  under  the  federal 

23 

Establishment  Clause. 

Since  1976  Alaska  has  participated  in  the  State 
Student  Incentive  Grant  Program. Alaska  does  match 
federal  funding,  even  for  students  at  denominational  insti- 
tutions.    The  distribution  of  these  funds  is  primarily 
regulated  by  federal  regulations.     As  in  the  loan  program, 
funds  are  given  directly  to  students  who  are  not  pursuing 
religious  degrees  and  are  restricted  only  to  educational 
purposes.     Thus,  one  can  conclude  this  program  is  permissible 
under  federal  constitutional  constraints.     This  conclusion 
was  reached  by  the  Supreme  Court  of  Colorado  when  consider- 
ing Colorado's  involvement  in  the  State  Student  Incentive 
25 

Grant  Program. 

Finally,  there  was  a  program  of  aid  to  private 

students  in  Alaska  which  was  ruled  unconstitutional  under 

2  6 

the  Alaska  Constitution.        The  program  was  one  designed  to 
bridge  the  tuition  gap  between  public  and  private 


2  3 

Alaska  is  the  only  state  loan  program  in  which 
all  of  the  annual  loans  have  been  added  into  the  funding 
totals.     This  is  because  Alaska  is  the  only  state  in  which 
student  loans  revolve  in  and  out  of  the  state  general  fund. 
Alaska  Stat.   §  14.43.090   (1981).     If  these  funds  were  not 
included  the  per  denominational  student  figure  would  drop 
to  around  $36,  making  it  one  of  the  lower  states  rather 
than  the  highest  in  the  rankings. 

^^Alaska  Stat.    §  14.43.400. 


2  5 

^-"Americans  United  for  Separation  of  Church  and 
State  Fund  Inc.  v.  State,   648  P. 2d  1072   (Colorado  1982), 

^^Sheldon  Jackson  College  v.   State,   599  P. 2d  27 
(Alaska  1979)  . 
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institutions  by  granting  to  students  at  private  institutions 
up  to  $2,500,  The  award  had  to  be  used  to  pay  tuition.  The 
Alaska  Supreme  Court  ruled  that  this  program  incurred  a 

direct  benefit  to  private  institutions  in  violation  of  the 

27 

Alaska  Constitution.        The  article  in  part  reads,  "No 

money  shall  be  paid  from  public  funds  for  the  direct  benefit 

28 

of  any  religious  or  other  private  educational  institution." 
This  program  has  been  discontinued. 

The  language  contained  in  the  Alaska  Constitution, 

Article  VII,  Section  1,  previously  quoted,   is  as  restrictive 

29  30  31 

as  the  provisions  found  in  Hawaii,      Montana,  Nebraska, 

32  33 

Mississippi,      and  Utah.        However,  the  programs  still  in 


2  7 

Although  the  court  held  that  this  program  was  in 
essence  direct  institutional  aid,   the  amount  spent  is 
reflected  in  figure  4.1  as  student  grants. 

^^Alaska  Const,   art.  VII,   §  1. 

2  9 

"[N]or  shall  public  funds  be  appropriated  for  the 
support  or  benefit  of  any  sectarian  or  private  educational 
institution."    Hawaii  Const,  art.   IX,   §  1. 

■^'^"The  legislature   .    .    .   shall  not  make  any  direct 
or  indirect  appropriation  or  payment  from  any  public  fund 
or  monies  .   .   .  for  any  sectarian  purpose  or  to  aid  any 
church,  school,  academy,  seminary,  college,  university  or 
scientific  institution  controlled  in  whole  or  in  part  by 
any  church,  sect,  or  denomination."    Montana  Const,  art.  X, 
§  6.  = 

31 

"[T]he  state  legislature  .    .    .   shall  not  make  any 
appropriation  from  any  public  fund,    ...   in  aid  of  any 
sectarian  or  denominational  school  or  college."  Nebraska 
Const,  art.  VII,   §  11.  • 

3  2 

"[N]or  shall  any  funds  be  appropriated  toward  the 
support  of  any  sectarian  school."    Miss.   Const,  art.  8, 
§  208.  == 

33 

"No  public  money  or  property  shall  be  appropriated 
for  or  applied  to  any  religious  worship,  exercise  or 
instruction."     Utah  Const,  art.   I,   §  4. 
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existence  in  Alaska  incur  an  indirect  rather  than  direct 

benefit  to  higher  education  institutions.     The  Alaska 

Constitution  only  prohibits  direct  benefits  to  private 

34 

educational  institutions.        Thus,  student-oriented  programs 

would  be  permissible  whereas  institution-oriented  programs 
35 

would  not. 


Michigan 


The  state  of  Michigan  provides  several  forms  of  aid 

to  denominational  higher  education  (see  figure  4.2).  The 

state  maintains  a  loan  program  of  which  denominational 

students  can  avail  themselves.     It  is  not  considered  in  the 

data  because  the  funds  are  provided  by  the  issuance  of 
3  6 

revenue  bonds.        The  other  programs  available  in  1982 

37 

amounted  to  $660  per  denominational  student  in  Michigan. 

The  Michigan  Constitution  does  set  restrictions  on 

state  expenditures  for  religious  institutions. 

No  money  shall  be  appropriated  or  drawn  from  the 
treasury  for  the  benefit  of  any  religious  sect  or 
society,  theologized  or  religious  seminary;  nor 
shall  property  belonging  to  the  state  be  appropri- 
ated for  such  purpose.^" 


34 

Alaska  Const,  art.  VII,   §  1. 

35 

Sheldon  Jackson  College 

Mich.   Stat.  Ann.   §  390.960   (Callaghan  1974) 

^^Table  3.3 
3  8 

Mich.   Const,  art.    I,   §  4. 
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S"  —  .-I  —J  ^  o  z  cr 
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Unlike  the  constitutional  provisions  of  Hawaii, Montana/^ 

41  42 
Nebraska,      and  Mississippi      education  is  not  specifically 

mentioned.     The  restrictions  also  do  not  appear  as  strict 

43 

as  those  set  out  by  the  Utah  Constitution.        Although  there 
are  no  cases  dealing  with  state  appropriations  under  this 
provision,  it  appears  by  the  language  this  provision  would 
be  construed  to  be  more  strict  than  the  federal  Establish- 
ment Clause.     Thus,   if  the  programs  are  of  questionable 
validity  under  the  federal  provision,  they  could  easily 
run  afoul  of  the  state  provision. 


39 

"[N]or  shall  public  funds  be  appropriated  for 
the  support  or  benefit  of  any  sectarian  or  private  educa- 
tional institution."     Hawaii  Const,   art.    IX,   §  1. 

40 

"The  legislature  .    .    .   shall  not  make  any  direct 
or  indirect  appropriation  or  payment  from  any  public  fund 
or  monies  .    .    .   for  any  sectarian  purpose  or  to  aid  any 
church,  school,  academy,  seminary,  college,  university  or 
scientific  institution  controlled  in  whole  or  in  part  by 
any  church,  sect,  or  denomination."    Montana  Const,  art.  X, 
§  6.  = 

4 1 

"[T]he  state  legislature  .    .    .   shall  not  make  any 
appropriation  from  any  public  fund,    ...   in  aid  of  any 
sectarian  or  denominational  school  or  college."  Nebraska 
Const,  art.  VII,   §  11.   

42 

"[N]or  shall  any  funds  be  appropriated  toward 
the  support  of  any  sectarian  school."    Miss.  Const,  art. 
VIII,   §  208.  = 


"No  public  money  or  property  shall  be  appropriated 
for  or  applied  to  any  religious  worship,  exercise  or 
instruction."     Utah  Const,   art.   I,   §  4. 
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Michigan  has  three  aid  programs  which  exclusively 
benefit  the  private  sector:   the  per  capita  grant  program, 
the  Tuition  Grant  Program,  and  the  Tuition  Differential 
Program. 

The  first  program  aids  denominational  higher  educa- 
tion institutions  directly.     It  is  a  reimbursement  to  the 
institution  for  each  earned  degree  or  a  per  capita  grant 
program.     The  amount  of  aid  is  based  on  the  number  of 
resident  graduates.     The  program  was  enacted  by  the  1974 
legislature . 

The  state  board  of  education  shall  annually, 
upon  application  therefore,  reimburse  $200  for 
each  associate  and  $400  for  each  bachelor's  each 
approved  nonpublic  institution  of  higher  education 
located  within  the  state  for  earned  degree  con- 
ferred upon  Michigan  residents  during  the  prior 
fiscal  year. 44 

The  only  restrictions  are  that  no  reimbursement  is 

given  for  degrees  conferred  in  "theology,  divinity,  or 

45 

religious  education,"      and  "to  be  eligible  ...  an 
institution  shall  be  eligible  for  state  reimbursement  under 
the  provisions  of  the  constitution  of  the  United  States  and 
the  state  constitution  of  1963."'^^    There  are  no  spending 
restrictions  once  the  institution  receives  the  funds.  In 
chapter  2,  it  was  concluded  that  for  a  direct  institutional 
aid  program  to  be  constitutional  it  had  to  have  assurances 
that : 


^Mich. 

Stat. 

Ann. 

§ 

390. 

1021 

(Callaghan 

1974) 

'Mich. 

Stat. 

Ann . 

§ 

390  . 

1023 

(Callaghan 

1981) 

'Mich. 

Stat. 

Ann. 

§ 

390. 

1027 

(Callaghan 

1981) 
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a)  The  money  does  not  go  to  an  institution  which 
is  too  pervasively  sectarian  to  enable  func- 
tions; and, 

b)  The  funds  are  spent  only  for  secular  purposes 
in  the  institution. 

It  appears  that  institutional  eligibility  require- 
ments were  an  attempt  by  the  legislature  to  meet  the  first 
criterion  of  this  test.     That  is,  if  an  institution  was 
too  pervasively  sectarian  to  enable  division  of  its  secular 
and  sectarian  functions  it  would  not  be  "eligible  for  state 
reimbursement  under  the  provisions  of  the  constitution  of 
the  United  States."    However,  the  statute  has  no  provision 
to  meet  the  second  criterion.     There  are  no  assurances 
provided  that  the  funds,  once  received  by  a  denominational 
institution,  will  only  be  spent  for  secular  purposes. 
Thus,  one  must  conclude  that  the  statute  would  not  pass 
scrutiny  in  a  federal  Establishment  Clause  challenge. 

The  oldest  of  the  three  programs  is  the  Tuition 

Grant  Program,  which  was  enacted  in  1966  and  is  still  in 
47 

effect.        The  amount  of  aid  a  student  receives  is  dependent 
on  the  family's  financial  resources.     Aid  is  not  granted  to 
"any  student  who  is  enrolled  in  a  program  of  study  leading 

48 

to  a  degree  in  theology,  divinity,  or  religious  education." 
Currently  the  funds  are  received  by  the  institutions, 
rather  than  the  students. 


'^^Mich.   Stat.  Ann.   §   390.991  (Callaghan  1966). 
'^^Mich.   Stat.  Ann.   §  390.994   (2)    (Callaghan  1981) 


100 

Prorated  payments  shall  be  made  at  the  beginning 
of  each  semester  or  term  to  the  student  or  to  the 
college  or  university  for  credit  to  the  students' 
account . ^9 

The  only  restrictions  placed  on  the  funds  are 

(1)   as  stated  previously,  students  who  are  enrolled  in 

religious  studies  programs  are  not  eligible;  and  (2)  insti 

tutions  "whose  instructional  programs  are  .   .   .  comprised 

solely  of  sectarian  instruction  or  religious  worship"^^ 

are  not  eligible.     There  are  n£  spending  restrictions  once 

the  institutions  receive  the  funds.     This  program  appears 

to  be  virtually  identical  to  the  ones  struck  by  the  courts 

in  Americans  United  for  the  Separation  of  Church  and  State 

v.  Dunn^"^  and  State  ex  rel.   Rogers  v.  Swanson^^  discussed 

in  chapter  3.     In  Dunn  the  court  stated: 

[D]irect  sovereign  aid  to  church- related 
schools  is  not  unconstitutional  if  the  aid  is 
exclusively  restricted  to  the  secular  function 
of  those  schools,  provided  that  the  two  func- 
tions can  be  separated.     The  program  cannot  be 
upheld  on  the  basis  of  the  distinction  between 
aid  to  the  secular  function  and  aid  to  the 
sectarian  function  because  the  Tennessee  statute 
does  not  contain  a  restriction  addressing  such  a 
distinction  .   .   .  through  the  imposition  of 
restrictions  ensuring  only  secular  use  of  the 
funds.   .    .    .  Moreover,   the  fact  that  the  use  of 
State  funds  by  the  school  is  not  restricted 
renders  the  statute  unconstitutional  under  the 
Establishment  Clause. 


49 

Mich.   Stat.  Ann.  §  390.994   (3)    (Callaghan  1981) 

^^Mich.   Stat.  Ann.  §   390.991  (Callaghan  1981). 

^^583  F.   Supp.   714  (M.D.  Tenn.  1974). 

^^192  Neb.    125,   219  N.W.2d  726  (1974). 
53 

Americans  United  v.  Dunn,   383  F.  Supp.  at  721. 
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Thus,  the  Michigan  Tuition  Grant  Program  appears  also  to 
fail  scrutiny  due  to  the  lack  o£  restrictions  on  institu- 
tional spending. 

The  third  aid  program  is  the  Tuition  Differential, 
enacted  and  funded  by  the  legislature  in  1978.  This 
program  grants  a  standard  sum  to  students  enrolled  in 
private  institutions  "whose  instructional  program  is  not 
comprised  solely  of  sectarian  instruction  or  religious 
worship. "^^     In  addition,   to  be  eligible  the  students  must 
not  be  enrolled  in  a  religious  studies  program. As  in 
the  Tuition  Grant  Program,  payments  are  made  directly  to 
the  institution  and  are  credited  to  the  student's  tuition 
bill." 

In  essence,  the  only  difference  between  the  Tuition 
Differential  Program  and  the  Tuition  Grant  Program  is  that 
the  amount  received  under  the  Tuition  Differential  Program 
is  a  flat  sum  to  all  private  students  regardless  of  family 
financial  ability.     This  hardly  seems  sufficient  reason  to 
alter  the  conclusion  that  the  program  is  unconstitutional 
as  a  grant  to  sectarian  institutions  due  to  the  lack  of 
assurance  that  the  funds  will  be  used  only  for  secular 
purposes . 


54...  , 
Mich . 

Stat . 

Ann . 

390. 

1271  (Callaghan  1978) . 

^^Mich. 

Stat. 

Ann . 

§ 

390. 

1272(b)    (Callaghan  1981). 

Mich. 

Stat. 

Ann . 

§ 

390. 

1274(b)    (Callaghan  1981). 

^^Mich. 

Stat. 

Ann . 

§ 

390. 

1275   (2)    (Callaghan  1981) 
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All  three  of  these  programs  run  greater  risks  of 
being  held  unconstitutional  under  the  federal  Establishment 
Clause  because  they  only  benefit  the  private  sector  rather 
than  higher  education  generally.     From  this  restriction  to 
the  private  sector  one  could  infer  not  that  the  programs 
were  designed  to  aid  students  and  merely  granted  an  inci- 
dental benefit  to  the  institutions,  but  that  the  programs 
were  designed  to  either  aid  the  institutions  directly  by 
funding  or  by  encouraging  students  to  attend.     In  fact, 
the  purpose  of  the  Tuition  Grant  Program  as  stated  in  the 
statute  is  "to  foster  the  pursuit  of  higher  education  by  • 

resident  students  enrolled  in  independent  nonprofit 

5  8 

colleges  or  universities  in  the  state." 

As  the  purpose  of  an  aid  program  becomes  less 
analogous  to  general  aid  to  citizens  and  more  analogous 
to  direct  aid  to  private   (including  church-related) 

institutions,  the  courts  have  given  the  programs  more 

59 

stringent  scrutiny.        However,   the  United  States  Supreme 

Court  has  not  discussed  the  purpose  of  "supporting  private 

education  generally  as  an  economic  alternative  to  a  wholly 

60 

public  system"  as  being  an  acceptable  secular  purpose. 

Finally,  Michigan  has  a  State  Competitive  Scholar- 
ship^"*"  in  which  private  as  well  as  public  students  are 


5  8 

Mich.   Stat.  Ann.    §  390.991  (Callaghan  1981). 

59 

See  Everson  v.   Board  of  Education,   330  U.S.  1 

C1947) . 

See  Roemer  v.  Maryland,   426  U.S.  at  736. 
^•""Mich.   Stat.  Ann.   §   390.971  (Callaghan  1981). 


103 

eligible.     Scholarships  are  made  on  the  basis  of  academic 

promise;  the  size  of  the  award  also  depends  on  the  student's 

financial  situation  and  the  amount  of  tuition  at  the 

institution  in  which  the  student  is  enrolled.  Students 

are  not  restricted  in  their  choice  of  institutions  but  may 

not  receive  a  scholarship  if  pursuing  a  religious  degree. 

The  payment  of  the  scholarship  is  "made   ...   to  the 

student  or  to  the  postsecondary  institution  for  credit  to 

62 

the  student's  account."        Again,  there  are  no  spending 
restrictions  once  the  funds  are  received  by  the  institution. 
Thus,   the  only  difference  between  the  State  Competitive 
Scholarship  program  and  the  Tuition  Grant  Program  is  that 
(1)   students  at  public  and  private  institutions  are 
eligible,  and  (2)  the  awards  are  based  on  academic  merit. 
Although  scrutiny  is  more  stringent  for  programs  which 
only  benefit  the  private  sector,  programs  which  benefit 
both  sectors  must  meet  the  minimum  requirements  before 
denominational  institutions  can  constitutionally  receive 
benefits.     Thus,  the  State  Competitive  Scholarship  program 
is  no  different  than  the  other  programs  discussed  in  that 
it  fails  constitutional  scrutiny  because  when  the  funds 
are  granted  directly  to  the  institution  there  is  no 
restriction  that  they  be  used  only  for  secular  purposes  at 
sectarian  institutions. 

62 

Mich.  Stat.  Ann.    §  390.979   (Callaghan  1981). 
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Minnesota 

The  state  of  Minnesota  makes  available  several 

programs  of  aid  to  denominational  higher  education.  There 

are  scholarship  programs,  a  loan  program,  a  facilities 

63 

authority,  and  a  contract  program.     The  loan  program 

64 

and  facilities  authorities      are  not  considered  in  the  data 
because  funding  is  through  the  issuance  of  tax-exempt 
revenue  bonds  through  the  Higher  Education  Coordinating 
Board;   thus  these  programs  do  not  entail  an  expenditure 
of  state  funds.     The  extent  of  expenditures  made  during 
the  period  studied  is  reflected  in  figure  4.3. 

The  direct  institutional  program  is  the  Private 

65      ,  66 
College  Contract  Program.         The  program  provides  a  sum 

to  private  institutions  for  each  Minnesota  resident  enrolled, 


Minn . 

Stat. 

§ 

136A. 

14  et 

seq . 

(1967) 

64 

Minn. 

Stat. 

§ 

136A. 

25  . 

Minn. 

Stat. 

§ 

136A. 

18  et 

seq . 

(1971) 

"Such  contractual  arrangements  shall  provide 
from  the  state  treasury  to  each  private  college  providing 
the  service  prescribed  by  the  contract  an  amount  not  to 
exceed  $150  per  student  in  each  institution  which  grants 
a  bachelor's  degree  and  $120  per  student  in  each  institu- 
tion which  grants  an  associate  degree,  but  not  a 
bachelor's  degree,   for  each  Minnesota  resident  who  is  not 
a  recipient  of  a  state  grant-in-aid  enrolled  as  a  full- 
time  student  and,   in  addition,   $500  for  institutions 
granting  a  bachelor's  degree  and  $400  for  institutions 
granting  an  associate  degree,   for  every  student  who 
receives  a  state  grant  under  the  Minnesota  state  grant- 
in-aid  program  and  is  enrolled  in  each  private  college  as 
a  full-time  student."    Minn.   Stat.    §  136A.20  (1971). 
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The  Private  College  Contract  Program  started  in  1971 
in  recognition  of  the  capacity  of  private  institu- 
tions to  enroll  Minnesota  residents  at  less  ultimate 
cost  to  the  taxpayer  than  public  institutions.    .    .  . 
As  presently  designed  the  primary  intent  of  the 
Program  is  to  help  preserve  the  private  colleges  as 
a  valuable  educational  resource  to  the  state.  ' 

In  chapter  2  it  was  concluded  that  for  a  direct 

institutional  aid  program  to  be  constitutional  it  had  to 

have  assurances  that 

a)  The  money  does  not  go  to  an  institution 
which  is  too  pervasively  sectarian  to 
enable  the  division  of  its  secular  and 
sectarian  functions;  and, 

b)  The  funds  are  spent  only  for  secular 
purposes , 

The  statute  here  makes  ineligible  an  institution 

whose  program  is  specifically  for  education  of 
students  to  prepare  them  to  become  ministers  of 
religion  or  to  enter  upon  some  other  religious 
vocation  or  to  prepare  them  to  teach  theological 
subjects;  which  .    .    .    (requires)   its  students  to 
take  courses  which  are  based  on  a  particular  set 
of  religious  beliefs,  to  receive  instruction 
intended  to  propogate  or  promote  religious 
beliefs,  to  participate  in  religious  activities, 
to  maintain  affiliation  with  a  particular  church 
or  religious  organization,  or  to  attest  to  any 
particular  religious  beliefs. ^° 

Assuming  without  concluding  that  this  provision  makes 

ineligible  all  pervasively  sectarian  institutions,  the 

second  portion  of  the  test  must  still  be  met  before  it  can 

be  concluded  that  tlie  program  is  constitutional  under  the 

analysis  developed. 


"'Minnesota  Higher  Education  Coordinating  Board, 
Public  Policy  Toward  Private  Post-Secondary  Education  in 
Minnesota  (St.  Paul,  Minnesota,   1982,  pp.  21-22). 


Minn.   Stat.    §  136A.19   (4)  (1971). 
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The  second  portion  of  the  analysis  requires 

assurance  that  the  funds  are  used  only  for  secular  purposes 

There  are  no  restrictions  in  the  statute  placed  on  the 

funds  once  received  by  the  institution.     Restrictions  are 

not  set  forth  in  the  regulations  or  in  the  administration 

of  the  program. 

The  use  of  payments  is  not  restricted,  but  each 
year  recipients  are  asked  to  report  the  activities 
supported  with  these  funds.     For  the  1980-81 
academic  year,   10  out  of  23  institutions  used 
Private  College  Contract  funds  for  financial  aid 
to  students.     The  remaining  institutions  supported 
their  academic  programs  or  other  operating  expenses 


69 


Clearly,  the  institutions  are  afforded  and  exercise  wide 
latitude  in  the  use  of  these  funds.     As  such,  the  program 
does  not  withstand  the  analysis  developed  for  constitu- 
tionality under  the  federal  Establishment  Clause. 

Minnesota  has  two  scholarship  programs  available 
to  students  at  public  and  private  institutions:  the  State 
Scholarship  Program^^  and  the  Grant-In-Aid  Program.''"'" 
Both  programs  provide  financial  aid  to  students  on  the 
basis  of  need.     The  cost  of  tuition  is  figured  into  the 
need  formula.     Under  this  policy  the  average  grant  to  a 
student  attending  a  private  institution  is  about  twice 

7  7 

that  of  a  student  attending  a  public  institution. 


69 

Minnesota  Higher  Education  Coordinating  Board, 
Public  Policy  Toward  Private  Post-secondary  Education  in 
Minnesota  (St!  Paul,  Minnesota:  Minnesota  Higher  Education 
Coordinating  Board,   1982),  p.  22. 

^^Minn.   Stat.    §  136A.09. 

^•^Minn.   Stat.   §   136A.095  . 
72  . 

Minnesota  Higher  Education  Coordinating  Board, 

p.  17. 
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However,  in  1981  the  legislature  placed  a  limit  of  50%  o£ 
the  funds  to  go  to  students  attending  private  institutions. 

In  chapter  2  it  was  concluded  that  to  be  constitu- 
tional a  student  assistance  program  must  truly  be  student 
oriented,  not  merely  a  conduit  to  the  institution,  and 
may  not  be  used  for  students  pursuing  religious  degrees. 
A  program  is  student  oriented  when  it  grants  the  funds  to 
students  for  educational  purposes  generally  rather  than 
restricting  their  use  to  tuition,  in  which  case  the  student 
is  merely  a  conduit  for  institutional  aid.     The  funds  in 
the  Minnesota  programs  are  granted  to  students,  not  the 
institutions,  and  can  be  used  by  the  students  for  "educa- 
tional costs  in  the  following  order:     tuition,   fees,  books, 

73 

supplies  and  other  expenses."        It  is  arguable  that  by 
specifying  the  order  of  priority  for  use  of  the  funds  the 
state  has,   in  essence,  restricted  its  use  for  tuition, 
thus  making  the  program,  in  essence,  an  institutional  aid 
program. 

If  the  program  is  a  student-oriented  one  it  must 
only  limit  eligibility  of  students  to  those  not  pursuing 
a  religious  degree.     If  the  program  is  institution  oriented 
it  must  limit  eligible  institutions  to  those  which  are  not 
pervasively  sectarian  and  limit  use  of  funds  to  only 
secular  purposes.     However,  none  of  these  assurances  are 
given  in  the  Minnesota  programs.     Eligibility  of  students 
is  not  limited  to  those  not  pursuing  a  religious  degree. 

73 

Minn.  Stat.   §   136A.121   (15)  (1971). 
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"Qualified  applicant"  means  those  students  in  the 
upper  quarter  at  the  end  of  the  junior  year  in  high 
school  according  to  academic  standards  prescribed 
by  the  board  for  purposes  of  the  state  scholarship 
program  and  means  all  eligible  students  regardless 
of  academic  rank  for  purposes  of  the  state  grant- 
in-aid  program. 

"Student"  means  a  student  who  meets  the  require- 
ments for  full-time  student  status  as  defined  by 
the  eligible  institution  he  attends. 

Institutional  eligibility  does  not  deal  with 

religious  affiliation: 

"Eligible  institution"  means  an  institution  of 
higher  education  located  in  this  state  .    .  . 
which  ...   is  operated  publicly  or  privately 
and  as  determined  by  the  board,  maintains 
academic  standards  substantially  equivalent  to 
those  of  comparable  institutions  operated  in 
this  state.''" 

Nor  are  there  any  provisions  for  limiting  or  monitoring 
institutional  spending  once  the  institutions  receive  the 
funds.     Thus,   if  this  program  was  determined  to  be  student 
oriented  it  would  fail  the  analysis  because  students  who 
are  pursuing  religious  degrees  are  eligible.     In  addition, 
if  this  program  was  determined  to  be  institution  oriented 
it  would  fail  the  analysis  because  pervasively  sectarian 
institutions  are  eligible  and  because  there  are  no 
assurances  that  the  funds  are  spent  for  only  secular  purposes 
in  denominational  institutions  which  are  not  pervasively 
sectarian . 
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Mmn.  Stat.   §   136A.101   (6)  (1971). 

75 

Minn.   Stat.   §   136A.101   (7)  (1971). 

7  6 

Minn.  Stat.   §   136A.101  (4)  (1971). 
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The  Minnesota  Constitution  contains  two  provisions 

under  which  these  programs  could  be  challenged.  The 

Minnesota  Constitution,  Article  XIII,  Section  2,  provides 

In  no  case  shall  any  public  money  or  property  be 
appropriated  or  used  for  the  support  of  schools 
wherein  the  distinctive  doctrines,  creeds  or 
tenets  of  any  particular  Christian  or  other 
religious  sect  are  promulgated  or  taught. 

The  Private  College  Contract  Program  could  be  easily  chal- 
lenged as  an  appropriation  in  support  of  religious  schools. 
However,   it  has  been  argued,  although  not  determined,  that 

this  provision  applies  only  to  elementary  and  secondary 
77 

schools.        Additionally,  Minnesota  Constitution,  Article  I, 
Section  16,  provides  a  general  prohibition  on  establishment 
of  religion. 

[N]or  shall  any  man  be  compelled  to  attend,  erect 
or  support  any  place  of  worship,  or  to  maintain 
any  religious  or  ecclesiastical  ministry  ...  or 
any  preference  be  given  by  law  to  any  religious 
establishment  or  mode  of  worship;    .    .    .  nor  shall 
any  money  be  drawn  from  the  treasury  for  the 
benefit  of  any  religious  or  theological  seminaries. 

However,  this  provision  has  not  been  interpreted  to  be 

7  8 

any  more  strict  than  the  federal  restrictions. 


North  Carolina 


The  state  of  North  Carolina  makes  available  several 
programs  of  aid  to  denominational  higher  education.  There 


''Minnesota  Higher  Education  Facilities  Authority 
V.  Hawk,   232  N.W.2d  106,   112  fn.15   (Minnesota  1975). 


E.g.,  Minnesota  Higher  Education  Facilities 
Authority  v.  Hawk,   232  N.W.2d  106   (Minnesota  1975). 


Ill 

are  two  programs  o£  direct  institutional  aid  exclusively 

for  private  institutions,  a  program  of  general  grants  to 

students,  and  a  state  loan  program.     The  extent  of  aid  is 

reflected  in  figure  4.4. 

The  older  of  the  two  institution-oriented  .programs 
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was  first  enacted  in  1971,       although  funds  did  not  reach 
the  institutions  until  1973.     In  this  program  funds  are 
granted  to  private  institutions,   including  those  with 
denominational  affiliations,   to  be  used  for  scholarship 
assistance  to  financially  needy  students.     In  1975  the 
legislature  enacted  another  aid  program  for  private  insti- 
tutions.    In  this  program  the  state  grants  a  sum  to  the 
institution  for  each  full-time  student.     As  discussed  in 
chapter  2,  both  of  these  programs  were  upheld  by  a  federal 

court  in  Smith  v.  Board  of  Governors  of  the  University  of 

80 

North  Carolina. 

To  be  eligible  for  the  program  an  institution 

cannot  be  a  "seminary,  Bible  school,  a  Bible  college,  or 

8 1 

similar  religious  institution."        The  funds  in  both 
programs  are  coupled  with  stringent  requirements  for  their 
use.     The  money  is  kept  separately  and  can  only  be  spent 
for  secular  purposes.     If  the  account  is  not  depleted  at 
the  end  of  the  year,  the  remainder  must  be  remitted  to  the 
state.     To  insure  these  requirements  are  followed, 


^^N.C.G.S.   §   116-119  et  seq.  (1971). 

Q  Q 

429  F.   Supp.    871   (S.D.N.C.  1977). 

8  1 

Smith,  429  F.  Supp.  at  372. 
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certificates  of  compliance  must  be  submitted  annually.  The 

court  emphasized  that  the  necessary  separation  between 

secular  and  sectarian  was  made  since  the  legislature  had 

"imposed  an  express  restriction  that  the  funds  be  used  only 

8  2 

for  secular  educational  purposes." 

In  1975  the  legislature  also  decided  to  participate 
in  the  State  Student  Incentive  Grant  program.     These  funds 
are  distributed  to  students  on  the  basis  of  financial  need 
and  cannot  be  received  by  a  student  pursuing  a  religious 
degree.     Thus  one  can  conclude,  as  was  concluded  with  an 
identical  program  in  Alaska,   that  this  program  is  permis- 
sible under  federal  constitutional  constraints.     Again,  it 
is  noted  that  this  conclusion  was  also  reached  by  the 
Supreme  Court  of  Colorado  when  considering  Colorado's  involve- 

Q  7. 

ment  in  the  State  Student  Incentive  Grant  program. 

Finally,  North  Carolina  is  one  of  the  few  states 
which  maintains  continual  appropriations  for  student  loans. 
This  program  is  supplemental  to  a  Guaranteed  Student  Loan 
Program.     The  program  grants  funds  to  students  for  general 
educational  purposes.     Thus,   it  would  appear  it  would  pass 
scrutiny  under  the  federal  Establishment  Clause. 

The  North  Carolina  Constitution  does  not  contain 
a  specific  establishment  clause.     However,  the  North 
Carolina  Supreme  Court  has  held  that  a  state  constitutional 

S^Smith,  429  F.   Supp .   at  378. 

O  7 

"-"Americans  United  for  Separation  of  Church  and 
State  Fund  Inc.  v.  State,  648  P. 2d  1072   (Colorado  1982). 
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provision  protecting  freedom  of  worship,  ^'^  a  state  equal 

8  5 

protection  clause,       and  the  federal  First  Amendment  require 
state  neutrality  toward  religion. Thus,  the  state 
constitution  does  not  appear  to  add  greater  restrictions  to 
the  federal  tests  for  establishment. 


South  Carolina 


The  state  of  South  Carolina  makes  available  several 

programs  of  aid  to  denominational  higher  education.  There 

is  a  program  of  direct  aid  to  institutions,  a  tuition  grant 

program,  and  a  loan  program.     The  loan  program  is  not 

considered  in  the  data  since  the  state  acts  as  a  guarantor 

through  the  State  Education  Assistance  Authority  and  annual 

8  7 

expenditures  are  not  made.        The  extent  of  expenditures 
made  during  the  period  studied  is  reflected  in  figure  4.5. 

The  program  which  provides  funds  directly  to  insti- 
tutions is  a  program  "to  provide  practice  teaching  fees  to 

public  school  teachers  supervising  practice  teachers  at 

88 

private  institutions."        This  program  is  provided  for 


84 

North  Carolina  Const,   art.   I,   §  13. 

8  5 

North  Carolina  Const,  art.   I,   §  19. 

^^Heritage  Village  Church  §  Missionary  Fellowship, 
Inc.  V.   State,   299  N.C.   399,   263  S.E.2d  726  (1980). 

^^S.C.    §   59-115-10  et  seq.  (1962). 
8  8 

Letter  from  Howard  R.   Boozer,  South  Carolina  Com- 
mission on  Higher  Education,  Columbia,  South  Carolina,  29 
November  1982. 
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annually  through  the  appropriations  act.  In  chapter  2  it 
was  concluded  that  for  a  direct  institutional  aid  program 
to  be  constitutional  it  had  to  have  assurance  that: 

a)  The  money  does  not  go  to  an  institution 
which  is  too  pervasively  sectarian  to 
enable  the  division  of  its  secular  and 
sectarian  functions;  and, 

b)  The  funds  are  spent  only  for  secular 
purposes . 

Absent  a  statute  there  can,  of  course,  be  no  statutory 
guarantees  of  secular  spending.     However,  the  funds  spent 
are  actually  only  channeled  through  the  higher  education 
institution  to  public  school  teachers  to  compensate  them 
for  supervising  the  student- teaching  experience  of  denomi- 
national students.     Since  the  services  paid  for  actually 
take  place  in  the  public  school,  one  could  conclude  the 
funds  are  spent  for  secular  purposes.     However,  there  are 
no  apparent  guarantees  that  pervasively  sectarian  institu- 
tions are  excluded  from  the  program. 

89 

The  Tuition  Grant  Program  was  enacted  in  1970. 

The  grant  program  provides  tuition  assistance  to  South 

Carolina  students  who  are  attending  "independent  institu- 

90 

tions  of  higher  learning"      "whose  academic  programs  are 

91 

not  comprised  solely  of  sectarian  instruction."  The 
program  is  administered  by  the  Higher  Education  Tuition 
Grant  Committee  which  is  composed  of  eight  members  from  the 


89 

S.C.   Code  Ann.    §   59-113-10  et  seq.  (1970) 

90 

S.C.  Code  Ann.   §  59-113-50  (1970). 

91 

"•S.C.  Code  Ann.   §   59-113-20  (d)  (1970). 
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independent  institutions  and  two  ex-o££icio  members 

appointed  by  the  state  legislature.     To  be  eligible  for 

aid  a  student  must  be  a  South  Carolina  resident  enrolled  as 

a  full-time  student  but  "not  enrolled  in  a  course  of  study 

leading  to  a  degree  in  theology,  divinity,  or  religious 
92 

education."        Once  the  grant  is  made,  the  student  must 
use  the  money  to  pay  "tuition  cost  of  the  student  to  whom 
such  scholarship  has  been  awarded  at  the  institution  the 

93 

student  is  authorized  to  attend  under  the  tuition  grant." 

In  1971  the  South  Carolina  Supreme  Court  ruled  upon 

94 

the  constitutionality  of  the  program      under  the  South 

95 

Carolina  Constitution.         The  court  found  the  program  was 
not  a  direct  benefit  to  the  participating  independent 

institutions.     However,  there  was  a  "close  tie  between  the 

96 

participating  schools  and  the  tuition  grant"      created  by 


92 

S.C.  Code  Ann.   §  59-113-20(e)  (1970). 

93 

S.C.   Code  Ann.    §  59-113-40  (1970). 

94 

Hartness  v.   Patterson,   255  S.C.   503,   179  S.E.2d 
907  (1971). 

95 

The  provision  in  question  is  Article  XI,  Section 
9,  which  on  pertinent  part  provides: 

"The  property  or  credit  of  the  State  of  South  Caro- 
lina .   .   .  shall  not,  by  gift,  donation,  loan, 
contract,  appropriation,  or  otherwise,  be  used, 
directly  or  indirectly,   in  aid  or  maintenance  of 
any  college,   school  ...   or  other  institution 
.    .    .   is  wholly  or  in  part  under  the  direction 
or  control  of  any  church  or  of  any  religious  or 
sectarian  denomination,  society  or  organization." 

96 

Hartness ,   179  S.E.2d  at  908. 
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the  composition  of  the  committee  and  the  restrictions  on 

the  use  o£  the  funds.     The  court  held 

while  it  is  true  that  the  tuition  grant  aids  the 
student,  it  is  also  of  material  aid  to  the  insti- 
tution to  which  it  is  paid.    ...   If  state  funds 
can  be  used  to  provide  a  portion  of  the  tuition 
costs  for  attendance  at  religious  schools,  all 
could  just  as  legally  be  paid,  resulting  in  the 
support  of  such  institutions  entirely  with  state 
funds  .... 

We  therefore  hold  the  use  of  public  funds 
under  the  Act  to  provide  tuition  grants  to 
students  attending  the  participating  religious 
institutions  constitutes  aid  to  such  institutions 
within  the  meaning  of,  and  prohibited  by,  Article 
XI,  Section  9,  of  The  Constitution  of  South 
Carolina .  ^ 

The  Tuition  Grant  Program  is  still  in  existence, 

operating  under  the  South  Carolina  Supreme  Court's 

restraint  against  giving  grants  to  students  who  are 

"attending  any  college  or  other  institution  which  is  wholly 

or  in  part  under  the  direction  or  control  of  any  church  or 

of  any  religious  or  sectarian  denomination,  society  or 
98 

organization."        In  1982  students  at  nineteen  independent 
institutions  participated  in  the  program  [see  table  4.1). 
Only  four  of  those  institutions  reported  no  denominational 
affiliation  to  the  National  Center  for  Educational 
Statistics;  one  of  these  is  reported  as  having  a  denomi- 
national affiliation  in  Barron's  Profiles.     Thus,  only 
three  of  the  nineteen  participating  institutions  clearly 
have  no  religious  affiliation.     Apparently  the  committee 
has  decided  either  to  defy  the  South  Carolina  Supreme  Court 


Hartness ,  179  S.E.2d  at  909. 

I 

Hartness ,   179  S.E.Zd  at  909. 
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TABLE  4.1 

INSTITUTIONS  PARTICIPATING  IN  TUITION  GRANT  PROGRAM 
Institution  Reported  Affiliation 


Allen 

Anderson 

Baptist  College  at  Charleston 
Benedict 

Central  Wesleyan 

Claflin 

Coker 

Columbia 

Converse 

Erskine 

Furman 

Limestone 

Morris 

Newberry 

North  Greenville 

Presbyterian  College 

Spartanburg  Methodist 

Vourhees 

Wof ford 


African  Methodist  Episcopal 

Baptist 

Baptist 

Nondenominational 

Wesleyan 

Methodist 

Nondenominational 

Methodist 

Nondenominational 

Protestant 

Baptist 

Nondenominational 

Baptist 

Lutheran . 

Baptist 

Presbyterian 

Methodist 

Protestant  Episcopal 
Methodist 


^Reported  as  having  a  Baptist  affiliation  in 
Barron's  Profiles  of  American  Colleges,   13th  ed. 
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ruling  or  that  the  institutions  are  not  "under  the  direc- 
tion or  control  of  any  religious  or  sectarian  denomina- 

,,100 
tion. " 

The  South  Carolina  Supreme  Court  decision  dealt 
only  with  the  constitutionality  of  the  program  under  the 
state  constitution;  the  program  was  not  considered  in  light 
of  federal  requirements.     Programs  which  require  students 
to  use  state  aid  for  tuition  are  generally  considered  a 
form  of  direct  institutional  aid  for  purposes  of  legal 
analysis.     In  chapter  2  it  was  concluded  that  to  be  consti- 
tutional the  program  had  to  have  assurances  that 

a)  The  money  does  not  go  to  an  institution 
which  is  too  pervasively  sectarian  to 
enable  the  division  of  its  secular  and 
sectarian  functions;  and, 

b)  The  funds  are  spent  only  for  secular 
purposes  in  the  institution. 

In  this  program,  to  be  eligible  the  institution 

must  offer  more  in  the  line  of  academic  programs  than  just 

sectarian  instruction.     This,  however,   is  not  the  same 

criteria  as  too  pervasively  sectarian  to  enable  division 

of  secular  and  sectarian  functions.     It  is  conceivable  that 

an  institution  could  offer  more  than  sectarian  instruction 

and  still  be  too  pervasively  sectarian  to  enable  a  division 

of  its  functions.     Additionally,   the  program  contains  no 

requirement  or  assurance  that  the  money  once  paid  to 

institutions  be  used  solely  for  secular  purposes.  Thus, 

the  program,  on  its  face,  does  not  pass  the  test  developed 

for  constitutionality  under  the  federal  constitution. 


"'"'^^Hartness ,  179  S.E.2d  at  909 
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Summary 

The  programs  o£  five  states  were  analyzed  using  the 
typology  developed  in  chapter  2  to  determine  their  consti- 
tutionality under  the  First  Amendment  of  the  United  States 
Constitution.     The  states  used  were  the  states  with  the 
highest  amount  of  aid  per  denominational  student  in  1982: 
Alaska,  Michigan,  Minnesota,  North  Carolina,  and  South 
Carolina. 

The  programs  available  in  Alaska  include  loans  and 
grants  to  students.     Both  programs  are  truly  student 
oriented,   i.e.,   the  funds  are  given  to  students  for  educa- 
tional purposes  and  are  not  granted  to  students  pursuing 
religious  degrees.     As  was  discussed  in  chapter  2, 
programs  such  as  these  have  passed  constitutional  analysis 
by  the  courts. 

Michigan  has  a  number  of  programs  which  aid 
denominational  higher  education.     Three  programs,  in 
essence,  provide  direct  institutional  aid.     As  was  discussed 
in  chapter  2,  to  be  constitutional  the  program  must  provide 
assurance  that  the  money  does  not  go  to  an  institution 
which  is  too  pervasively  sectarian  to  enable  division  of 
its  secular  and  sectarian  functions,   and  that  the  funds  are 
spent  only  for  secular  purposes  in  the  institutions.  None 
of  the  Michigan  programs  provide  the  assurance  that  the 
institutional  recipient  spends  the  funds  only  for  secular 
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purposes.     Thus,  one  can  conclude  that  none  of  them  would 
pass  constitutional  analysis  i£  challenged. 

Minnesota  provides  both  direct  aid  to  institutions 
and  scholarships  to  students.     The  direct  aid  program  is 
the  Private  College  Contract  Program  which  provides  a  sum 
to  institutions  for  each  Minnesota  resident  enrolled.  As 
a  form  of  direct  aid  this  program  must  pass  the  stricter 
test  discussed  previously.     The  program  provides  no 
assurance  that  the  institutional  recipient  spends  the  funds 
only  for  secular  purposes.     Thus,  one  can  conclude  that  it 
would  not  pass  constitutional  analysis  if  challenged. 

Minnesota's  scholarship  plan  does  not  pass  the 
analysis  as  either  an  institution-oriented  program  or  a 
student-oriented  program.     The  scholarships  do  not  exclude 
students  pursuing  a  religious  degree;  thus  it  would  not 
pass  analysis  as  a  student -oriented  program.     In  addition, 
there  are  no  assurances  that  the  institutional  recipient 
spends  the  funds  only  for  secular  purposes;  thus  it  would 
not  pass  analysis  as  an  institution-oriented  program. 

North  Carolina  provides  direct  aid  to  institutions 
as  well  as  grants  and  loans  to  students.     As  in  Alaska, 
the  student-oriented  programs  would  pass  constitutional 
analysis.     The  direct  aid  to  institutions  must  pass  a 
stricter  test  as  discussed  previously.     North  Carolina's 
program  has  incorporated  these  strict  restrictions  into  the 
statute  and  the  program  has  passed  analysis  by  a  court. 

South  Carolina  provides  both  direct  aid  to  insti- 
tutions and  tuition  grants  to  students.     The  direct  aid 
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program  is  provided  through  the  annual  appropriations  bill. 
It  provides  funds  to  institutions  to  pay  for  practice- 
teaching  fees.     Although  there  are  no  written  assurances  of 
secular  use,  it  appears  that  the  funds  are  merely  channeled 
through  the  private  institutions  to  public  school  teachers. 

The  Tuition  Grant  Program  provides  a  sum  for  full- 
time  resident  students  not  enrolled  in  religious  programs. 
Once  the  grant  is  made  it  must  be  used  for  tuition;  thus 
it  must  pass  the  analysis  for  direct  aid  to  institutions. 
However,  there  are  no  assurances  that  the  institutional 
recipients  spend  the  funds  only  for  secular  purposes. 
Thus,  it  would  not  pass  the  analysis  if  challenged.  In 
addition,   in  1971  the  South  Carolina  Supreme  Court  ruled 
that  tuition  grants  could  not  be  given  to  students  attend- 
ing denominational  institutions.     Nonetheless,  only  four 
of  the  nineteen  participating  institutions  reported  no 
denominational  affiliation  to  the  National  Center  for 
Educational  Statistics,  and  one  of  these  reported  a  denomi- 
national affiliation  to  Barron's  Profiles.     Thus,  not  only 
does  the  program  fail  the  constitutional  analysis  developed, 
it  also  contravenes  the  South  Carolina  Supreme  Court's 
ruling . 


CHAPTER  V 
CONCLUSIONS 

i 

i 

Summary 

The  First  Amendment  to  the  United  States  Consti- 
tution in  part  reads,  "Congress  shall  make  no  law  .   .  . 
respecting  an  establishment  of  religion."     Before  1947 
it  was  commonly  thought  that  any  aid  to  denominational 
education  would  violate  the  prohibition  against  estab- 
lishment of  religion.     However,  in  that  year  the  United 
States  Supreme  Court  held  that  the  reimbursement  to  parents 
of  private  school  children  for  bus  fare  to  school  was  not 
a  violation.'^     The  rationale  was  that  this  was  in  actual- 
ality  assistance  to  children  rather  than  the  educational 
institutions  they  attended. 

In  1971  the  United  States  Supreme  Court  set  forth 
a  test  to  determine  if  a  statute  violated  the  Establishment 
Clause.     To  be  constitutional  a  statute  must   (1)  have  a 
secular  legislative  purpose,    (2)  have  a  primary  effect 

^Everson  v.   Board  of  Education,   330  U.S.   1  (1947). 
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which  neither  advances  nor  inhibits  religion,  and  (3)  not 
foster  an  excessive  entanglement  between  church  and  state. ^ 

Currently  in  the  area  of  aid  to  denominational 
higher  education  this  means  to  be  constitutional 

1)  the  program  must  be  student  oriented, 
which  can  be  analogized  to  general  aid; 
or 

2)  an  institutional  aid  program  which  pro- 
vides assurance  that 

a)  the  money  does  not  go  to  an  institu- 
tion which  is  too  pervasively 
sectarian  to  enable  division  of  its 
secular  and  sectarian  functions,  and 

b)  the  funds  are  spent  only  for  secular 
purposes  in  the  institutions. 

In  spite  of  these  rather  stringent  requirements  it  was  found 

that  there  is  a  large  amount  of  state  aid  to  denominational 

higher  education.     In  1982  it  totaled  over  $200,000,000. 

Only  eight  states  have  made  no  expenditures  to 
denominational  higher  education  during  the  period  studied. 
Three  of  them  have  no  denominational  institutions  located 
within  their  boundaries.     The  remaining  five  states  were 
studied  in  detail.     It  was  found  that  each  of  the  remaining 
five  states  had  strict  state  constitutional  provisions 
which  precluded  aid  to  denominational  institutions. 

Five  states- -those  with  the  highest  amount  of 
expenditures  per  denominational  student  in  1982- -were 
studied  in  detail  to  determine  the  constitutionality  of 
their  programs.     Three  states - -Michigan ,  Minnesota,  and 
South  Carolina- -clearly  did  not  meet  the  requirements  as 
set  forth  previously. 

2 

Lemon  v.  Kurtzman,  403  U.S.  602  (1971). 
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Conclusions 

From  this  study  one  can  conclude  that  a  great  deal 
of  money  is  spent  by  the  states  on  denominational  higher 
education,  and  that  this  spending  has  increased  greatly 
since  1970.     This  spending  is  limited  by  the  restrictions 
of  the  federal  Establishment  Clause.     Some  states  restrict 
their  spending  to  a  greater  extent  due  to  the  provisions 
of  their  state  constitutions.     Other  states  spend  a 
considerable  amount  of  money  within  those  boundaries. 
Finally,   it  appears  that  some  states,   like  Michigan, 
Minnesota,  and  South  Carolina,  exceed  those  boundaries. 

This  knowledge  causes  one  to  question  the  wisdom 
of  massive  state  spending  for  denominational  higher  educa- 
tion.    Public  and  private  institutions  today  are  competing 
for  increasingly  unsteady  resources.     The  state  treasury 
is  not  an  infinite  source.     Thus,  one  must  address 
priorities  before  allocating  these  resources. 

Even  if  resources  were  plentiful  and  thus  public 
funding  was  not  jeopardized  by  the  extent  of  private  aid, 
there  exists  the  problem  of  establishment  of  religion. 
When  viewed  from  a  philosophical  or  legal  standpoint 
(whether  it  is  $1  or  $100,000,000  spent  in  violation  of 
the  Constitution  is  irrelevant)   the  fact  remains  that  there 
are  violations  of  the  federal  Establishment  Clause,  Even 
if  it  were  small  sums  or  in  only  a  few  states,  this  conclu- 
sion should  be  sufficient  to  cause  alarm. 
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Because  it  is  proper  to  take  alarm  at  the  first 
experiment  on  our  liberties,  we  hold  this  prudent 
jealousy  to  be  the  first  duty  of  citizens,  and  one 
of  the  noblest  characteristics  of  the  late  revolu- 
tion.    The  freemen  of  America  did  not  wait  till 
usurped  power  had  strengthened  itself  by  exercise, 
and  then  entangled  the  question  in  precedents. 
They  saw  all  the  consequences  by  denying  the  prin- 
cipal.    We  revere  .this  lesson  too  much  to  soon 
forget  it.-^ 


Recommendations  for  Further  Study 


Data 


There  is  a  need  for  accurate  and  timely  financial 
data  on  higher  education.     This  need  has  existed  generally 
for  some  time.     The  National  Commission  on  the  Financing 
of  Postsecondary  Education  made  this  recommendation  in 
1973. 

1)  The  Commission  recommends  that  comparable 
financial  information  for  the  entire  post- 
secondary  enterprise  be  collected  and 
reported  in  a  timely  and  systematic  fashion. 

2)  The  Commission  further  recommends  that 
financial  information  associated  with  insti- 
tutions of  postsecondary  education  be 
collected  and  reported  in  close  cooperation 
with  the  state  .  ^ 

In  1981  Fenske  and  Boyd  mention  this  in  their 
technical  notes:   "The  difficulty  of  obtaining  accurate, 


James  Madison,  A  Memorial  and  Remonstrance  on  the 
Religious  Rights  of  Man,  1784. 

4 

National  Commission  on  the  Financing  of  Post- 
secondary  Education,   Financing  Postsecondary  Education  in 
the  United  States   (Washington,  D.C.:  U.S.  Government 
Printing  Office,   1973),  p.  130. 
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comparable  and  timely  financial  data  in  higher  education 
is  a  problem  which  has  existed  for  a  long  time  and  still 
persists."^ 

Studies 

It  remains  for  other  studies  to  discern  trends  in 
type  of  aid  programs  and  investigate  the  causes  of  the 
trends.     The  correlation  between  that  trend  and  the  enroll- 
ment at  denominational  institutions  or  the  cost  of  tuition 
at  institutions  generally  should  be  analyzed.     The  motiva- 
tion behind  the  enactment  of  programs  should  be  studied. 
There  must  be  other  factors  operating,  especially  in  those 
states  where  the  aid  program  goes  beyond  the  constitutional 
boundaries.     Do  legislators  enact  these  programs  ignorant 
of  their  shortcomings,  or  does  the  benefit  of  aid  to 
denominational  institutions  outweigh  the  risks  involved  in 
enacting  unconstitutional  programs?    There  is  also  the 
possibility  that  the  legislators  merely  disagree  with  the 
current  state  of  the  law  and  choose  to  defy  it. 

Finally,  the  author  recommends  that  each  state  which 
has  an  aid  program  be  analyzed  in  detail  to  determine  con- 
stitutionality under  the  United  States  Constitution  and  the 
controlling  state  constitution. 

^Robert  Fenske  and  Joseph  D.  Boyd,  State  Need-Based 
Scholarship  and  Grant  Programs:  A  Study  of  THe"ir  Develop- 
ment,   1969-1980   (Princeton,  New  Jersey:   College  Entrance 
Examination  Board,   1981),  p.  34. 


APPENDIX 

STATE  CHARTS  OF  AID  TO  DENOMINATIONAL 
HIGHER  EDUCATION 
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